United States Court of Appeals 
for the Second Circuit 



APPENDIX 



r; 


* f N \ M 

Ail 


AL 74-1104 


IN THX 


Mttttpfc S’tatPH Qlourt of Appeals 




For tho Second Circuit 


SILVER CHRYSLER PLYMOUTH, INC., 

Plaintiff -Appellee, 

against 

CHRYSLER MOTORS CORPORATION and 
CHRYSLER REALTY CORPORATION, 

Defendants- A ppellants. 


JOINT APPENDIX 

VOLUME II OF TWO VOLUMES 
(Page* 212a to 521a) 


Killy Dbye Wabren Clark Carr & Ellis 
Attorneys for Defcndants-Appellants 
350 Park Avenue 
New York, New York 10022 
(212) PL 2-5800 

Hammond & Schreibeb, P.C. 

Attorneys for Plaintiff -Appellee 

1185 Avenue of the Americas 
New York, New York 10036 
(212) 869-9696 






PAGINATION At IN ORIGINAL CORY 




INDEX 


Page 


1. Docket Entries made herein in the United 
States District Court for the Eastern 

District of New York la 

2. (a) Complaint filed June 14, 1973 5a 

(b) Exhibit to Complaint: Dealer Relocation 

Agreement lla 

(c) Exhibit to Complaint: Lease Form 14a 

3. (a) Notice of Motion served August 27, 1973 26a 

(b) Supporting affidavit of Robert Ehrenbard 

sworn to on August 25, 1973 ^ 8a 

(c) Exhibit A to 3(b): Completed Lease Form 40a 

4. (a) Affidavit of Dale A. Schrelber sworn to 

on August 31, 1973 54a 

(b) Exhibit to 4(a): Article from Automotive News 72a 

(c) Affidavit of Clark J. Gurney sworn to on 

September 3, 1973 ? 3 a 

(d) Affidavit of Hugh M. Baum sworn tc on 

September 4, 1973 ?7a 

(e) Affidavit of Alexander Hammond sworn to on 

August 31, 1973 80a 

(f) Exhibit A to 4(e): Press release from 

Practicing Law Institute 90a 

(g) Exhibit 3 to 4(e): Article from Car Dealer 

Newsletter 94a 

(h) Exhibit C to 4(e): Article from Automot lve 

News 95a 

(i) Affidavit of Harold Reese, Sr., sworn to on 
August 31, 1973, with notation that similar 
affidavits have been filed by Malcolm Davis, 

Herbert C. Schwartz, Murray Kaplan, Charles 

P. Gallagher, Martin Frankel, Lester Rosenstock, 
rhilip P. Buxbaum, Jr., Gerald Weiss, Edwin 
Lutzer, and Raphael Cohen 9“a 


Page 


(“) 


5. Reply Affidavit of Robert Ehrenbard sworn to on 
September 17, 1973 

6 . Selected Exhibits submitted with the affidavit of 
Robert Ehrenbard sworn to on September 17, 1973 

(a) Complaint in Peariman v. Markin, 6 9 Civ. 

5397 

(b) Stipulation of Discontinuance with Prejudice 
on the Merits in Long Island Motors, Inc, v . 
Chrysler Motors Corp . , bb Civ. 3o/>0 

(c) Complaint in Checker Motors Corp. v . 

Chrysler Corp ., 64 Civ. Bbb 

(d) Answer and Counterclaim in Checker Motors 

Corp. v. Chrysler Corp . , 64 cTv.' H 66 

(e) Affidavit of Robert Ehrenbard submitted 

in Checker Motors Corp. v. Chrysler Corp., 

64 CTV . 

(f) Excerpts from Objections to Subpoena in 
Peariman v. Markin , 69 Civ. 5397 

(g) Article from New York Times of October 16, 

1966 

(h) Article from Automotive News of October 17, 

1966 

(i) Article from New York Times of October 11, 

1966 

(J) Summons in Ace Dodge, Inc, v. New York 

Region Dodge" Advert 1 sing Association, Inc . 

(k) Complaint In Rocco Motor Sales Corp. v . 
Chrysler Motors Corp. 

(l) Complaint in Bayslde Motors, Inc, v . 

Chrysler Corp . 

(m) Answer of Chrysler Corporation in Bayslde 
Motors, Inc, v. Chrysler Corp . 


100a 

133a 

134a 

152a 

153a 

165a 

188a 

204a 

205a 

206a 

209a 

210a 

212a 

220a 

242a 


(Ill) 


Page 

(n) Answer of Chrysler Motors Corporation In 

B ayslde Motors, Inc, v. Chrysler Corp . 248a 

(o) Complaint in Long Island Motors, Inc, v . 

Chrysler Motors corp . 254a 

(p) Complaint In C hrysler Motors Corp. v . 

Estree Company . 271a 

(q) Answer in Polk v. Cross & Brown Co . 290a 

(r) Complaint In DICarlo v. Chrysler Motors 

Corp . , 68 Civ. 163 2930 

(s) Amended Answer and Counterclaim in DiCarlo 

v . Chrysler Motors Corp .. 68 Civ. 163 30?a 

(t) Appendix containing Complaint and Answer 

in Buono Sales, Inc, v. Chrysler Motors Corp . 312a 

(u) Complaint in Levenson v. Chrysler Corp . 337a 

(v) Answer in Levenson v. Chrysler Corp . 34la 

(w) Complaint in Riteway Motors, Inc. v. 

Chrysler Corp. 347a 

(x) Complaint in Young Motors, Inc, v . 

Chrysler Corp . 351 a 

(y) Complaint in Chrysler Motors Corp. v . 

Urban Investing Corp . * 358a 

(z) Complaint in Chrysler Motors Corp. v . 

R.G.R. Associates 368 a 

(aa) Complaint in Babylon Chrysler-Plymouth. Inc . 

v. Chrysler Motors Corp . 370a 

(bb) Complaint in Chrysler Motors Corp. v. 

Wicks 4l6a 

(cc) Cover and Page 37 of Chrysler Corporation, 

Annual Report for 1967 426a 

7. (a) Affidavit of Dale A. Schreiber sworn to on 

October 8, 1973, omitting Exhibits annexed 
thereto 428a 




(iv) 


Page 


8 . 


9- 


(b) Affidavit of Alexander Hammond sworn to on 
October 4, 1973 

(a) Affidavit of Robert Ehrenbard sworn to on 
October 30, 1973 

(b) Exhibit A to 8(a): Defendant's memorandum 
of law in Rocco Motor Sales Corp. v. 

Chrysler Moto rs Corp . 

(c) Exhibit B to 8(a): Defendant's reply 
memorandum of law in Rocco Motor Sales Corp. 
v. Chrysler Motors Corp . 

(d) Exhibit C to 8(a): Letter of April 27, 1970 
from Dale A. Schreiber to Clark J. Gurney 

(a) Affidavit of Dale A. Schreiber sworn to on 
November 2, 1973 

(b) Exhibit A to 9(a): Reouest to produce docu- 

ments in Checker Motors Corp. v. Chrysler 
Corp . 64 civ. 866 * 

(c) Exhibit B to 9(3): Pages 1-2 transcript of 
October 15, 1970 hearing before the 
Honorable Walter R. Mansfield, United States 
District Judge for the Southern District of 
New York 


10. Memorandum And Order dated November 26, 1973 of 
the Honorable Jack B. Weinstein, United States 
District Judge for the Eastern District of 
New York. 


11. Memorandum And Order dated December 17, 1973 of 
the Honorable Jack B. Weinstein, United States 
District Judge for the Eastern District of 

New York. 

i 

12. Notice of Appeal filed December 21, 1973 in the 
United States District Court for the Eastern 
District of New York. 

13. Order dated April 30, 1974 of the Honorable 
Jack B. Weinstein, United States District 
Judge for the Eastern District of New York. 


^46a 

448a 

467a 

478a 

486a 

487a 

490a 

492a 

494a 

505a 

506a 

507a 


(V) 


Page 


14. Memorandum And Order dated August 23, 1973, of 
the Honorable Lloyd F. MacMahon, United States 
District Judge for the Southern District of 
New York. 508a 


V 




212 a 

sitrl.::: court o? t v.z state cf n 

COUMY OF ^-SlCilL-T^a 


KULT. Ml:* ll'/jill . .«4«w 


ROCCO .'.'CTO-i S-.L-i CO?J , Oa<vTION, 

Plaintiff, 

-against- 

CHRY3LLR MOTORS CORPORATIOK, 

Defendant. 


Kitu.we'o : 

EW YORK u^i,( l.ltSCU* ' y.".. 
x * f’Aq ! f ; V :^7 


ATTY S TOR 
co • p l i r; t 


Plaintiff, for lta oomplaint herein, ' ly 

alleges as follows! j 

TOR A FIRST C.'.l'SE OF ACTION 

1. That Plaintiff is a corporation . ... jrpor-t :d 
under the lavs of the State of New York and having a princi- 
pal place of business at 440 White Plains Road, lastchcsl.r, 
Westchester Count y, Rev York. 

2. That, on Information and belief, Defendant 

CHRYSLER MOTORS CORPORATION, hereinafter referred to as 
CHRYSLER MOTORS was and still is a corporation organised un- 
der and eziotlng by virtue of the laws of tbs State of Dela- 
ware, and is authorized to do business in the Stats of low 
York. | 

i 

3. That, the Summons herein was served pursuant 
to Section 302 of the Civil Practice lav and Riileo of the 
Stats of New York as the facts hers and after set forth will 
show. 

4. That, on information and belief, CHRYSLER 
MOTORS is a wholly owned subsidiary of Chrysler Corporation; 
that said CHRYSLER MOTORS la the vehicle and instrumentality 

I 

for the contracting of De Soto - Plyaouth Dealero throughout 
the United States and for the sale to them of the above-rimed 
passenger automobiles for resale to the public and is a cor- 
poration which acts for and is under the dlreot control of 
Chrysler Corporation in that connection. 

5. That, Rocco Kotor Sales Corporation hercl:nftezj 
referred to as "ROCCO", has been in the business of selling 
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"Chrysler" products sines in or about 1927 under various arret 
■eats with CiutTDLDR, CilRYSLiR 1X1033 and other subaldlorlcs 
it Cidistia. 

6. that, at the present time, a direct Dealer 
igreesent is now In effect between hOCCO and CUR Y~L£R .XiCRJ 
relative to the De Sotto and flyaouth passenger autombllcs 
that Incorporates various provisions of "Sales Agreement" bo- 
tween De Soto Direct -Dealer and Chrysler Corporation Do 3oto 


L vision. 


7. That In contemplation of and In relying on the 


Direct Dealer Agreements previously set forth and In accord- 
ance with the understanding of the parties herein, and the 
prior custoa and usage established between the parties heroin 
Including Chrysler and Chrysler subsidiaries, aocco acquired 
premises, constructed premises Including showrooms, garages, 
ised aar lots, service parking areas. 

8. Ihat relying on the heretofore mentioned Direct 
Dealer Agreement and pursuant to the provisions of said Direct 
dealer Agreements and at the Insistence of and relying on the 

representations of Chrysler and CHRY3LSR M0TCR3 and other sub- 

* 

ildlarles thoreof, ROCCO has spent large sums of money In 
sonnoctlon with the maintenance. Improvement and operation of 
laid premises. 

9. Ihat the Agreement heretofore referred to hero- 
.n has never been abrogated, or terminated but continues to bo 
.n full force and effeot herein. 

10. That pursuant to said Direct Dealer Agree ntet 
2RRY3LER .'0T033 agreed to sell and ROCCO agreed to purchar.o 
Se jo to passenger automobiles, parts and aocesoorlco for re- 
sale within the eales locality specified In cold Direct D:.-.ltr 
Agreement. 

11. That pursuant to said Direct Dealer Agreement, 
ind pursuant to all prior Dlreot Dealer Agreements, and fur- 
ther pursuant to rcprcoontatlons by Chryslor and C.IAY3LAK 
lOTORd both in writing and orally, ROCCO continued to ord?r 
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01 3oto pasoenger autoaobllea, part* and accesse.*eo fraa 
ClldljLta MOTORS and CilRYSLSR MOTORS eontlnuad to supply kOCCO 


Bwlth D1 Soto passenger autoablles, part a and aeoeesories, 
until the latter part of I960, when CH2Y3I£R MOTORS dlecon- 
tlnued production, fruatrntlng and noting iapoeaible the 
further ordering of the said 01 Soto autoaobllea. 

12. That iOCCO haa, ovrr lta years of aaaociatlon 
with Chrysler, CKRY SLLA AGIO kS and other aubaldlariaa of 
Chrysler, built up and enjoyed considerable euatoxer good 
will with the sale of 01 3oto pasaanger autoaobllea resulting 
in obtaining a substantial number of euatoaero who vara 
"repeat" customers of 01 Soto passenger autoaobllea. 

13. That ROCCO haa, over Its years of association 
vlth Chrysler, CHRYSLER MOTORS and other subsidiaries of 
Chrysler, through lta service and parts dapartasnta built up 
and enjoyed large degrees of ouetooer good will vlth SI ioto 
owners and has sold 01 Soto parte and aecessorleo in connect- 
ion with the servlolng and oalntenanoa of 01 Soto passenger 
automobiles. 

It. That In aooordance with said Olreet Sealer 
Agreements, £0000 has, over lta years of asaoolatlon with 
Chrysler, CHRYSLER MOTORS and other subsidiaries of Chrysler, 
advertised its facilities and the Chrysler product, namely 
01 Soto passenger Automobiles, at great expense to ROCCO and 
of benefit to CHRYSLER MOTORS and Its subsidiaries of Chrycle: . 

15. That on or about November 18, I960, OH&YSLLR 
K0T0R3 discontinued their production of 01 Soto passenger nut< - 
no biles, and thereafter In the years 1961 and 1962 and sub- 
sequent thereto limited Itself to the supply of parte and . 
accessories for existing Oi Soto autonobllos. That by bo die ■ 
continuing the production of Oi Soto autoaobllea said njrec- 
aent heretofore mentioned was breached in that said Oi Soto 
autoaobilco were no longer available to R0C00 for resale and 
in that the eupply of parts for existing autoabolles was not 
really available thereafter as it was prior thereto to the 
discontinuance of said 01 Soto passonger automobile productlo i. 


c 
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16. lhat as a result of the discontinuance of • 
production of the D1 Roto passenger automobile by CKUYJL-R 
MCICSU and lto failure to supply 20CC0 with D1 ioto pnnsen- 
C*r automobiles, and Its feiluro to make, readily available 
parte for existing autosoblles, CHRYdLia i.CTGRj did thereby 
breach the e&ld Direct Dealer Agreesent heretofore referred 
to hertln. 

*7. That as a result of the said breach by 
GrlRYRLLR 'ABIQOS, ROCCO has tuf fared and will in the future 
suffer damages to Its business and property and loss of 
profits In the amount of Oi.*L HU202&9 liiO’JaAi.D DCLLjlRR ( y i00, 
OOO.OO). 

13 a::d for 1 32Co:»p cause 0? actio:: r-azin 

18. that, 20CC0 herein, repeats the allegations 
In Paragraphs designated 1 through 16 of the Complaint herein 
as If the sane were set out at length. 

19. That the acts of CHRYSLER K01CR3 herein, 
Chrysler and Its subsidiaries In diocontlnul:. & production of 
the 01 Soto passenger autoooblle did thereby tortlously in- 
terfere with aOCCO's contractual relatlono with CHRYAL-iA riO- 
I0il3 and with ROCCO'a prospective economic advantage. 

20. That as the dlreot and proximate result of 
the tortious Interference by CHRYiLER aOIORS, Chrysler cad 
Its subsidiaries with ROCCO's contractual relationship, 

ROCCO has suffered and will in the future suffer damages to 
Its business and property end loss of profits In the amount 
Of ORE HUUDRLD THOUSAND DOLLARS Ul00,000.00). 

AS AMD FOR A TK T AD CAiriZ OF ■VC’riO:: rZ",.:!!; 

21. That RCCCO repeats the allegations of Para- 
graphs designated 1 through 16 of the Complaint as If the sane 
wore set forth at length hcfeln. 

22. lhnt sozo time In 1961, CKRYsLiR f.010Rj, 
Chrysler or other of ltw subsidiaries cent to all hi Roto 
owners. Including D1 Roto owner-customers of Plaintiff, AOOCC, 
e latter or brochure or other literature, relative to 
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,he discontinuance of D1 Soto and which letter, broehuro or 
>ther literature In part end essence stated, "your ft»djc and 
Jhrysler Dealer Is best qualified to give your LA Soto the 
genuine factory approved service it deserves". 

23. lhat by said act Cd&XZL^i i.WOAi, and its 
■areut ospany, Chrysler, together with other of Its subsid- 
iaries, toother with other allegations heretofore set forth, 
irtlously lnterferred with aoCCC'e buelnecs and prospective 
tcononlc advantage. 

lhat as the direct and proximate result of tb 
tortious Interference by Chrysler itotors Corporation, Chrysle 
ind other of its subsidiaries, with iOCCO's business and 
prospective economic advantage, RGCCO has suffered and will 1 
the future suffer dosages to its business and property cad 
Loss of profits in the axount of 0 -£. tiUlibShO llDiGU.ii.ID D0LL.L3 
(JIOO.OOO.OO). 


25. That, 20CC0 repeats the Lllejatlons in term* 
graphs designated 1 throughl6 of the Coaplaint as if the case 
rare set forth at length herein. 

26. lhat CHRI3LIR /.OTOiU in corjunotlon with 
Chrysler and other sublsdlarles of Chrysler cot known to thic 
Plaintiff, participated and encouraged the sending of the 
leretofore mentioned letters, brochures or other literature 
end did co with full knowledge that same would cause injury 
ind loss to JtOCCO. 

27. lhat caid act by the Defendant CrL3Y3L2:t .10- 
U23, tortlously interfe.. with ROCCG's business and 
prospective economic advantage. 

23. lhat as a direct and proximate result of ths 
to tioua interference by CKRYCLLR MOIORU, with ROCCO's busi- 
ne and prospective economic advantage, RuCCO has suffered 
and ^111 in the futuro suffer damages to its business and 
property and loss of profits in the amount of 03* HUHD.U.D 
lilOUAll.D DQLLaK3 C100.000.00). 
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AU t.'-p ,'0-i A n?1 .! CU:E OF ACTICV KLIM!! 


29. That rialntlff, ROCCO, repeats the allo-mtlonu 
Varagraphs dcolgnated 1 through l6of the ConpUlnt herein 

s If saae were cet forth at length. 

JO. That, on information and belief, prior to the 
orntl announcement by CHRYSLER MOTORS of the discontinuance 
f the D1 Soto passenger automobile, said CHRYSLER MOIOP.^ 
rsth» r T with Its parwot company, Chrysler and other Chrysler 
subsidiaries had already formulated plans for the discontinu- 
ance of the said 01 Soto passenger automobile and at or about 
tae tine, formulated Its plans for the production of the 
Chrysler "Newport" which In fact It did produce and distribute 
at the sane tiae as the 1961 01 Soto passenger automobile 

is produced and distributed. 

31. That at or about the tine that Chrysler, 
OHRYSLSR XOTORa, and other Chrysler subsidiaries announced 
its decision to dlecottlnue the D1 3oto passenger automobile, 
the reason given therefore by Chrysler. CHRYSLER HOT OKS and 
other Chrysler subsidiaries was that the was a shift avay 
from the medium priced car market by consumers. That If sue. 
shift was true, it was nevertheless not so great as to 
necessitate the abandonment of the 01 Soto passenger autozob.lt 
That such reason was, In fact, false and a cover to the real 


Intention of and motive for the discontinuance of the 01 eotb 
passenger autonoblle, namely to remove the 01 Soto dealers all 
lore particularly, ROCCO, from the buslneoo and to concentric 
the sale of Chrysler products, Including the equivalent of 
the D1 Soto passenger automobile, ana Chrysler end Dod^e def -- 

ere. 

32. That at the time of the discontinuance of U c 
01 Soto passenger autonoblle and subeequent thereto, C«!..Y3_ 
MOTORS, Chryeler, its parent company, and other Chrysler -u 
sldlcrles, did, In fact, produce two new passenger automobi: .ft 
namely the Chryslor "Newport" and the Dodge "Cuotom 830". 


W 


I 
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doth of cold autoaobilco wore la the nedlun priced elaso end 
verc equivalent to the 1961 Cl Ooto puooen.rer automobile. 

Jaid "h'evport" and "Custoa 030" were deoiled to take the 
place of the D1 Soto passenger autozoblle in the autoaobllc 
earket, deepite the fact that ClttULEa MOSORJ contended that 
the decision to discontinue Di Soto passenger automobiles 
vae due to the shift away froa the cedluo priced osrket by 
consuners. 

33. ihnt said "’.lewport" and "Cuctoa 330* wera net 
cade available to 01 Soto dcalcro and particularly* EGCCC, 
despite repeatod requests for saao. 

34. Ihnt CiaiSLi.3 MOTORS did thereby conoplro vit . 
Chrysler* and, on lnforsatlon and belief* other suboldir.rlco 
hf the parent conpany herein, Chryoler* to cause a breach of 
the Direct Coaler ugreeaent and to coaalt the aots hereinbe- 
fore set forth with the sole object* Intent and purpose to 
Interfere with BOCCO' s proopoctlve econo ale advantage ar t d ta 
place BOCCO in such an econoalo disadvantage as to caune 
BOCCO to teralnate and discontinue its business. 

35. That as a direct and proxlxnte result of the 
foregoing acts heretofore alleged* BOCCO has suffered end nil . 
in the future suffer damages to its business and property anC 
loss of profits in the ooount of ONE KUUDZEj) ILCU&auD DCbL-.r.. 
( 5100 * 000 . 00 ). 

ViiEHiPOBE, mintlff dooands Judge sent against the 

Defendant herein as follows! 

1) In the amount of 5100, 000.00 for the first 
Cause of Aotioni 

2) In the oaount of 5100*000.00 in the Secoud 
Cause of Aotioni 

3) Tor punitive dosages against the Defendant 
herein for wrongful end tortious conduct ; 

4) In the amount of 3100*000.00 on the ih. 

Cause of Action} ; 


I 
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5) For punitive danasos against the Lcfendant 
herein for wrongful and tortious conduct; 

6) In the oaount of .',1 00,000.00 for the Fourth 
Cause of Aotloni 

7) For punitive dasages for the wrongful and 
tortious conduct of the Ecfendont herein; 

8) In the aaount of *,100,00(7.00 for the Fifth 
Cause of Action; 

9) That this Court charG® the tofendanta herein 
with the full costa of this suit, Including 
as a part thereof, a reasonable attorney's 
fee for the services of Plaintiff's attorney; 

10) that the Plaintiff have such other and furthei 
relief as nay be Just and proper. 

XIOHOLAS COLAHiLLA 
Attorney for Plilntlff 
Office ? P.O. address 
440 v;hite llama Head 
Xastcheater, »ew York 
779-1643 
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ckitco states DirmiCT rrn t 

district auai cr ny Yrrx 


wr.rjs i:cici3. i: c. . camjt.l j. 
wiswxa, sniuiEY vtci.lr, :ca,\A* 
wisnuat. -actf/ER , 


Flair tiff*. 


-asair.at- 


cn?ASifR crvrcftATis ctpyst ra 
icmns c, i* Pi n/.T & ce:ei»:*-fwsx 

C'-CKRATT. !•'. J Glili: 8CU.EISS1 *fd 
LA<Eg 2 T r.. FbiXY, JR., 

Dofta-dacC*. 


Civil Act! 

c c y. v i, a t - - 

Plal.ti Li d«r-i %* 
• Jury trial. 


# *5 , * 


CAVE ICC 1-tfTCRS, IX. , B*V URL J. VTSSTER, WTtLTV 

• *•* 

visxvzk, as wcncx*. a:J lajietce vnsimt. piair.tif; 3 , 
ty t:*lr oCttrnoya, UEI2iatS> A EFSTISW. Ulnj titia *cti-v. 
a^ai\ *t dnfa'Klar.t*, acJ alio.:* aa- follow#: 

jraisr/rcnr* /'n \v ,m n 

1 . Tula espial efc la filed a-d thaaa prtco#vli a 
art instituted a^al/at co£e«'dants u<sJo» ti*o Sl«irr*u A»t»- 
trout Act, 26 Stat. 2u9, ct **q. ( IS U.S.C. fil, ec *£ 3 . , 
th* Cla/tir. Act. S3 Stat. 730. •£ *oq M 13 V.3.C. 812, 

ot scg . , a :d, cohi (-artlculorly. If li a-d 2$, • t!» Aut - ■ 
til# Dealer Pro- chic# Act, 70 6 tat. lltt. at aeg. , 15 U.C. 
C., S1221. *t ££ 3 ., ad f-r troacii cf extract, a d tor- 
tlr-ua 1 uv-ce^a. t v£ troacii cC cm. tract. 

2. T : »a j-jriauictle. -f thia Curt ver tie 
Tlrct, See- •;‘d, T..lrd a d Pifta clal.a ailter## as a rco-. 
u£ t:-a ctat'iteo rccitoJ l.* iara.'.rapu ). Jurisdiction 
ever ti o Pterin C»al-‘ derive# fern t:a diversity »Uf ; 


tf.S.C. 1332. Flai tif:s a.d wef# dav.t# Ci f alor 
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Corpcratiou and c'nyyslcr Kotor* Corperaticb, Uto parties 
to tl<o Fourth Claiia, cro residents of different states ar.d 
t!<a oerrjnt claL ei, c-xl_civo of i. turast c- d ccsta, e.C'.veda 
th* of 5Id,0;i. Jurlcdlctlob over tho Fourth Cleia cjyy 
attaches a* the result of tuo doctrir.t of pa yout Jurisdic- 
tion, oo tloeo JorloJlctlc.i ovar tint Sixth Cloix*. 

3. rUii.tlff Laycide Kotor*, Inc., a Sow Y-vit 
corporation 1* ea ouc.'^Lilu dealer t;d service cstsblic.;- 
Mot uiiicn fruj 193*# Uutil I-arcu 1939, operated CioysW, 
Flyawth end I -no rial fraifii:lc** under direct »xaior a_iV:a» 
•art* ter about four year* ia fays Ida, Lo,^ Ialoid, Kew 
York, fl-d site* 13Jd at 2o4 Kaiu Street, Kaopatcad, Loi v ; 

Is laid, l eu York. 

4. Plaintiffs Samel J. wiahrwr, Lair ley 
Wlsh^er, liotxnsn wiohner and Lciorcice ’.ishner, ora tho ox-vero 
of tho Stock ia plaintiff Lay side Kotor*, lee., sod of 

too real estate at 2o4 Kaln Street, l»&:pctaad, hcu& Islr-d, 
lie* Yurie, altera raid corporative hes been doinp business 
und-w a 1^-tara lease. Plaintiffo Social J. Jistoar ea d 
Shirley ..ishtar ere ftesldaxt* of tin;,* iJ-int, ?oa«ou Cw..ty, 
State of be* York; plelctLTf Korrau Wlduar ia a resident 
of tho City, Couutyoond State of re;* York; b£,»rei>co 
Wioiwor la a resident of west Hyattavillo, stato of 
l-crylaud. 

5. Ictii;‘-v3iit Clirycicr Corporation, a Itilaitoro 


corporation, Mi..taino lta principal offices ia Lutroit, 
lie!:!; at., et.d !.wu Y.-rfc of/ lee 3 at t : .a Chvy jler Ijildi*.^ • 
in the borcrj;.h of rerhattc.:, City c.d bccie l 2 i ew Y-rk. 
It ic l:* third largest lurvuiacturer of * itc-ative vo- 
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hie xc« oi d eutcaotive parts in t).a United States. Each 
vehicles end porta ora distributed and sold in all of tbs 
States of khe United States asd tony ether parts of the 
world. 

6* bo fondant Chrysler hoturs Corporation, a 

Dalraara corporation, coin tab a its principal offices lr. 
Detroit, l.lchi„au, and regional off leas for Its various 
•ekes of auseootivc vault las in Kya, how York. Defendant 
Chrysler l.ot&ro Corporation, a wholly owned outoldlary of 
defendant Chrysler Corporation, is engaged in the business 
af celling Cliryelcr automobiles and part* to doe Lera Iocs* 
ted lu all c£ the states of the United States* toth 
Chrysler defendants transact business and aro found within 
the Sjuu.or- tlntrict of Sob York. 

7. Defendant 5chnaldcr-Taroy Corporation, on 
infor-sclon end ballot, is a TJtm York corporation brooch lead 
as o Curyclar-riynoutli dealership et 223 berth franklin 
Street, Lc&ipecood, Lung Island, Lew York, Defendants 
JJosjph f.cl-cidor end Loti-art fc. foray, Jr., uu luforuatlun 
«.d boLixf , reside in Long Island, Cau Yerk, and aro the 
principal etnchholdurs canoeing oi<d responsible for tha 
corporate cf fairs of Sehreldar-Furoy Corporation. 

\ 6. During ell tLuca unto rial heroin defendant . 

Cnryclor Corporation has boon engaged in the manufacture c£ 
sutcodllca, wt.ver vehicles cud automotive parts in tha 
Ltato of hichigaa, anudcfo.idout Chrysler li.tt.rs Corpora- 
tion lea bean engaged in tha co.lo of such vehicle a to otn.y 
hundreds of d^olors located throughout tho United d Lotos 
e.:i ulcfihcrn* During the year andlua hoco icx 31, 1'luJ, 
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defendant Chrysler Corporation produced torn than cm 
- finrw, cue oaubU.es «t It* factory In the State ol KicUi^a, 
which vero sold by defendant Chrysler Kotor* Corporation 
An interstate co&aarce to cuotsaers, easily fra.xixieed o*-al- 

efi locatnl In o titer states. 

f. Defendant Schreider-Furoy Corporation o..d 

Ixm eerier s Jooeph Sc'ineldnr and Locfecrt R. Furey, Jr* lavo 
at all tlrea reterial heroin en^A^ed in tfca bualress 
of aelli autoeobllca and aut&caotivo parts a 4 services, 

«od sires in or about iprll of 1959, bars boon operatic a 
frareuiood Chryslor-i'iyTnoutit dealership at 229 LtrttuFrc 
lin Street, Ucspacead, Louj Island, tea York, selllro t..o 
vehicles produced by defendant Chryoler Corprration in 
tha State of l.lchi^nc, to ulticate consumers. 

10. The allayed violations heroicaltar doscriUd 
bava beeu and are fcoinft carriod out in part witiiin tie 

Southern District of Hos York* 

FI?5T CI/Wl AGAIU5T t^mbDA:"! CiUYSLER 

T ' KCTUiS CUUroCASIOtt C-^IA. 


[BEniCSj 


cf the Cir .t'ja /at. cn m-a: d?d, _)y_ 


U.S.C. liA. C9 ftrt, l32j, 3* S tet. 7J3. . 

U. Free 19 JU tu March 19, 1939, plaintiff 
ESysidc tutors, Inc. operated Chrysler, FlyccutU at.d 
Ioporial frai-chlsee under direct dealer atoruconuto at 2--* 
Iain ftrret, lloopstcad, Lon- Icla..d, bo* York. 

12. plaintiff, tcyaido Lotoro, l*c. purclusud 
CLryslor, Plymouth aiul Imperial citicabiluo t; r.*.ijho-L 
the lives of ita fro.xniaes irca daieiulant CLryolcr l;«tor» 
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Corporation at tlia regular dealer price clerked b 7 aald 
dsferuJai.t ut.oer ita doalar price llaca viiicii purport tu c«»» 
tain unlicr.. prices emerged 17 cefotdant Chrysler haters 
Curpuratiwi. to all dealers la 1 1 * eastern part of t’na United 
States for vehicles v£ lima -rode and quality* 

i • 

13. etarti: 1 la tr ab*.ut toe Lo u lnoii v -; cf the 
year 193 w, detauusnt Ci>r>tuc r ot-ra Corporation sold 
automobiles tu franchised dsaloxa located close ts toe piece 

of tusL-oss of ra/sioa totsrs, Inc., iu tiaepstcau* Luug 

• *T 

Island, i.ee Turn, a.<d t^>ro particularly to Adduci l.otors, 

Lori 

Ire.* suLtcqusotly n*.oeo a*/tct«r bales Carp. oi Heupateau, 
Long lalo.u, ard, particularly* Plymouth, Chryai me a_d 
teSutr vehicles, at pricas l.ver tfau prices charged to 
plait-tixi layoiua Kvtore* lie.* by o«£a.ua..c Coryaler 
hwtuca CuTporatloa tor tea ia.« tr siiJLlar vanities, at nr 
aLout too cat* Clues* 

14. Tla Greater setrupwilcao bee Yura araa* • 

vblcb consists of tia City cf bee Yore, tfcs touburbao areas 
Cunti^viuoS tl.eratu In Loud leia. d and Vestcnaster Cuunt, , 
aril noarty c. ■unties of tie ttetaa of t-.ee York* bue Jersey 
and Connecticut, c. ; stitutca c single tr trade oven 

fwt tie salu ut autui'.ubllcS* A proioro..tial price aii.tv-J 

\ 

by uufe.jjc-t Chrysler Muttra Corporation tu a particular 
dealer in c.cli rarliot will ai.oct so».e ur all cti.cr uceinra 
lu tivo told druator : otrop-iitan cermet, eirco ell rstx.il 
-utloto /„ r eutut.llla products vitar.. such cermet ocu 
r.iauilj iivccsslLlo tu all. dm >sa-4u*s wri.iin tals tree, r a 
different prrcc* are uldoly anvertt&ud an d Uc* a Irian • tu 


J- 


225 a 

poU:.tlal ouiC4T4ia Lr 

IS. riaii.tli’< ftayslde motors, l;« t| 1 m tne bp«c« 
•tiro of its dcalarsaip in Karps head, to.^, I sifted, «t all 
times ceteris l feral* , has Lean la direct co-petitiaa vita 
Mid Adducl Kotor*, l.c., acd Lori hotor Salat Corp., a.a 
b titer favored u«Uca e L Clxyslcr, located vitaln tr«e 
Greater Metropolitan l c* York area. 

la. Laleeuai.t Chrysler J. ut.ro Corporation, aa 
pruviouel/ allied, la Oi.Co*d in interstate cussrcs, a d 
fucU price dUcrLiutlob practiced by It, aa alleged in 
pere n xaple 12 end 12 ha rout, Involves pure rases cede by 
pic Lu tilt Bay a .da i.utura, luc. euu plaii .tiffs cu.patlt.xa 
La lutorateta cu^ctco, and said uiscxlmi-etion la lu t.U; 
sale .of cuauuuxtlas of line i^ede aid quality sold *iu r 
ultimata consumption or for resale vitnlu tne United States. 
The o fleet cf such diecrlcJU atiun Lea Lem. auLsta>. daily 
to lcssa.t c repetition Lctwocu plait. tiff La/ aide Kotova, he. 
aid otl-er retail dealers of dofo-asAt Chrysler hotcre 
Corporation, cud to Injure, destroy or prevent ecmyatltlon 
by pleiutif £ Lay side tutors, Iikj. with cold favored idalcro. 

17. Cy reason of the prlco discrimination ihuj* 
said, the public nos l eau unfairly lad a:-.d 1. ouced to ds 
busl.cca uit.i dealers iavwred Ly lower prices irou defat w 
aut Clhrysiar Motors Corp. locause such duelers hove Lou., 
able tv cdvortl«.i on*chXlc tic Is of Cia./Slor prwo.cts r.c 

eu petivo’.y loutr prices, thus L^aclt., tne public to c o 
to u-eir LjsI.-ocs premises, tv «.;u were e ld ether toduiu 

•ft 

of cars ly sjcw fovured daslurs at the regular aid cea- 
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• A 

piclwljr equal price* therefor, all of which tare preoatU.al, 
customer contact and eelllng advantage* to r-jeu favored 
dealer* ovor plair.tllf teyslda Motor* Inc. 

I*. The afsreaald diocriaiietrry *ale* by defen- 
dant C try a lor Motor* Corporation era fsrtlddea by |2A of 
tbo Clayton Act, a* *-*nded, IS U.S.C., flJA, and entitle 
plaintiffs to rallof In accordance with t:.e previa* oua of 
IS 3.S.C. I IS. 

* SCCuJ) ClAUu Against lefaadaat C hryaler 

Motor* Corporation wniy 

VIC! ATI 07 $22, IS O.S.C., |U, 3b Gtat. 

• ' 731. ! trt. .V:>2>. 

19. Plaintiff* repeat end reallo&a the allega- 
tions set forth In psra^apUa 1-12, 1A o.*l IS aL.,ve. 

• • 

23. A lultuctial r .u ; he r of vehicle* Bold by 
defer-daut Cnryelcr Motor* Corporation to Adducl rotor*, 1.x. 
a..d Lori L^tor Solof C~rp. «• o Tores* id wore sll^i tly used 
cars driven ly field repreeer.ee elves ebd employee* el ceiU 
dofei dent for varying dista.ee*. Such vehicle* were Sold 
ly Awucl Motor* lix., aud Leri tutor Sale* Corp. to tee 
pul lie es now car*, or a* lou-rllua^e care, at price* 
liver tie prices w-.ich plaintiff Ca/alde hstuxe, Ire. 
tea Ohio to cjier^e for similar uew vehicles. 

21. AC «.o tite did deieirtlent c.,rjolor t otors 
Corporation u*«* ev;<llcl>le to plair tlff Kay rid# i (.tore, I.c. 
the service ur ircility of p Jircnew of 6L.u.lariy eli. i 1. 
used or iwi« c:iloo > ..e vaoicloe et tiiilsrly lover prirr j 
or ini' ora pUi..tJuf i*y*ldo.. w tor*, Ii-c. tixt tech 
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Could U obuiuad frets said dsUodiaC. 

22* By the acts of defendant Chrysler Motor 
Corporation aa aforesaid, plaintiff was deprived of aer- 
vicea or fee 11 it Is a cade available to its corpotltcrt, wd 
not accoruod to raid plaintiff ea proportionately equal 
tciEX: (a) tha purchase froo defe.-.dent Chry sler Motors 
Corporstioo of i-cv vehicles st prices below dealer list cad 
(t) tla purciiase £xuu defendant Chrysler Motors Corp are clou 
of used or slightly used vehicles. 

22. As a result of defendant Coryalor Motors' 
failure to accord said ecrvlees or facilities to plaintiff 
£ey side Motors, Ire. , Adduci Lotors, Inc. end Lori hotor 
Cvrp. were able to publicly cell vehicles at prices 
so low as to o kS-j petroue^e auay frou oaid plaintiff for 
all purposes , end to leave it in tLe position cf being 
overpriced in the highly cocpetitlva sutcotoblla market. 

The failure to usla available such cervices e..d facilities 
to plaintiff Lays Ido Motors, Ire. on proper tlu.etoiy equal 
torxiS laid tha effect of substantially restraining tea trade 
of caid plaintiff c..d cf causing injury to the public. 

24. Defendant's seta aud conduet described in 
thin second clciu are forbidden by (2Z of tbs Clayton Act, 

t 

aa anendoU, 13 U.S.C. S13’J, and entitlo plaintiff to ro- 
lief Li accordance uitd provisions cf 13 O.G.C. f!3. 

XUL'J) CLWU Aminat I cJu dc.: to C:.»>clcr 

C^rporctsur* and tdryclcr t -tf-ra 
C. rp.-retl.v. 

VIOLATION CF il- ATT C* .CELLE LEALEU XTALU11SU 

/CT. 13 t\S.C., '1221. 73 Sfr.t, 11:3. 

-d- 
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23* rlalr.tlffc repeat ar-d resile^* the allegations 
Cor.tal:.cd la paragraphs 1 - 12 / 

26.2 rlalctlff reside 2. store, Inc. sc all ticeo 

froo 19 Ji to 2 xycq 193 J, woe aa autctoilie dealer operating 

« 

under fscral vrlcton fra.chlac o^rcecc-ta £;t tlx sale at 
Chrysler, l’lyi -outh and I -par la 1 eutcoogiles wit. in tlx i.-cou- 
li^i cr |1F. ei«l C »£ sold /.uto-nubiie Dealer rrar-ctuse Act. 

27. Defendants Cr.ryaior Corporation e..d Chrysler 
fc*tors Corporation vara er.d still are autc^hllu oiu>iiisc> 
urora ultnln )t!*e caauic* of the said AatacuLiic Dealers 
Franchise Act. Defendant Chrysler ttoter Corporation has 
served aa the a^ent for its parent defendant Chrysler 
Corporation In tea dislocation of fra.cblscti doalcrs, 
parl^nanco w£ fra.tcMeus, and the tcr-JLi-tlioo tuereai. 

2w. Plaii.tiff loyaiUe 1. stars, Inc. lad a series 
of written coi tracta with csfeudcr.t Ciiryslcr t.ot.rs Cor £> -ra- 
tion, ti e coat resect of lwiich Coverula* the sain of 
Chrysior, Plymouth a.wd Icpsrisl cars expired on rnrca 12, 
1939. fold wrltton contracts purported to ard did tlx LiS 
legal righto «<.id 1 ir.bilitiva of plaintiff bay a Ida i utoro, 

Xr.o. e. J t:40 Ci.r; slcr dole. .dents in cuiueiiiu with t>« 
distribution, tt’ic aid corviclcg of Chryolcr, Hynuuth a. u 

a 

L pov JLcl vehicles oed pert a. Sold written contracts ci >o 
previa:, for t.e tcrca a.d ccndltlons under v.ilcn piel. ..Ifi 
BayfilU* In-tirs, I c. could la cs.iccl cd as a fra. chleon 
dealer t i C Ur, filer, • lytoutu cud It- rial cars. 


u.i l'ccccocr 19, 19 j iclc.-us-.c Cury-sl. 


i 


/ 
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Itoton notified plaintiff Myilda hot ore, Ir.c. tut 90 Jay* 
thereafter it* written fre. cnise for Ml* end distribution 
of CLryoIor, fly mouth Sod Lperlel motor vdlcles would to 


tsralietad. 


ttsm 19JU uail to* notice ut tartioaUw?. 


** aforesaid, plaintiff Laycide Kutcra, lac* oc all tlwo 
actod L £>©cd faith in roopoct of its obligations and duties 
uodor tucn frenchioo e^reorcits, performed mcj *ud every 
condition a.id torn of sucb fra>>chlaa e^roc-o ta on ita part 
to bo performed, aud in a number of iiate.iCea Jurlcg auc» 
period woo cuujiordad by defendant Chrysler hutors Corpora* 
ties fur ita boritcriau* perform: cw aa a denier. 

31. By tLo discriminatory prlcL^ practices, 
aud the dlacrlaimtory availability of ocrvlcoa mxl Cecill- 
tlaa aa allowed in para^repna 12 to 24 auova, defeudant 
Curyalsr uotors Corporation uaUo it irascible for ploL-«- 
tiff tay'side ho tore, Inc. tu coll now core during tna ycccs 
1938 ar.d 1919 in aa ^reot a vulu-e aa it Uil illd tdorft*<« 


fora. 


prior to it* tonainatioa aa a dealer. 


plaintiff toys Ida hot ore, pursuant to provisions ©f JLte 
written franchise a^recceuts with the Chrysler defender, is, 
nepotic tod with defendants Joseph Seta-eider aud Lambert l . 
Ptir»y, Jr. fur tho cola of plaintiff's fra.c.ilso aud la: so 
of tie pvcuisr* at 2s4 r ain fctroet, Hc-poecod, Lon* Islc.d, 
taw Tforli, ©vtcd 1-7 plaintiffs Sa-uol J. Wi*.u.er , Shirley ■ 
Wlaluvor, uerran Witn.-cr o. d Lovrcnxo WlsUar. Such »«.>• 
tiotiui o wore coi ujetod with t*«e knsv<lcJ : .o end ccueout of 
tie Chryolor dofer.dar.ts, <r.'d each coin cud lecoe were ■ 

- 10 - 
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encouraged ar.d approved by rcproaeofcativea u£ tha Cbryilir 
4aIei d«jU< : dvcrtfaUii, prior to eaecutluo of • fcraal 
a^rcuct between plalrtifi Eayaide f.otors, I>x< end defend- 
ant Joseph Sen-elder, La-bar t Pi Fur ay, Jr, cud Scnreidar- 
Furcj Ctrp-reticn, deferdai t CLryala* but ora Corporation 
noticed tuo tarui-etion of Lay a Ida t.utori' fraecniaea, 
tjbua effectively Lerriuj lay side lit taro, from traca- 

farrinj its ira.-coira to tiececdants, Juaepu beastlier, 
LcaLart 1. Furoy , Jr. , Scuieldar-Furay Corporation or to 
ocLatra. befeidenc ficr.uoidor-Furey Corporation wim let m 
jtvon by defendant coryslor Lttors Corporation a . 
Cbrysicr-riyfaouui fre-cLicu to do tba sacs besluaM ao wao 
deca by pialutlf £ tnyslda nctora, Ira., In »—y e rr ad, U*6 
Is laud, Lew Ytr«. 

33. By tda practices «U%ai la eba Firat 
aud Bwco^d CleJLe, above, aud the deelirjt wit* plelr.tlif 
Caysldo » ttora, lie., in reapeet of tta tordratlor. and 
traufer of lta iraicliicoe, defendants Curyaiar Corporation 
aud Cbryaler Motors Corporation acted lu bad faith, ai.d 1;. 
cm lu.fair a..d iuKjjiubio tanuor with respect to the terra 
of bba freicblscs with plelutixf Ley a Ido sotore It«. t e.d 
It; torcdiatio^ too iratchleae oL add plol_.tiif. 

34. By roacoa cf tno fore^oi-.j, dsioiUiacLs 

1 

dealer C^rporatiou a-d citryaLor Lot ora Corporation 
violated the /.•iturotiio Lea It re rraucnica Act, cud plain- 
tiffs ore ct titled to recover th.*ir <2:vua ,ea resulting ir—» 
cjcH violation. 

rui'-TU CL/.EU A v oL at daCeudar.ta Chrysler 
t.sporatieu *»-u Ct.r>*icr 
l:;t. t. t‘r rpor*r 


-11- 
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claim r.r. ? tact cr rj i-TCACt 

15. plaintiffs repeat an d rcalle w e tin* allo.,3- 

tiuj eocUliH in pura^nphi 1*10. 26,27,2-, 29 erd JO 
barojf. 

1 j # Iha franchise ajrocuei.ta between dafeoda.x 
Chrysler i.otora Csrpurotioo a.d plaicciff La> aide ..extra, 

Inc. provide tftat Mid ufcncant liquid buy, upon icrainatiua 
uC tbo a^rccuei.ta, ell care, part* and access uric* iruo 
Layaido tutors, lie. li.Q Chrysler defendants !j«c broached 
auen provioicua Ly failloj to buy pacts, access triu-.s, 
aud special ton la frua Bayaide t-otevo, lie., or ro*Jii v 
to pay t.wo lull value fur parts, eccessoriea, ai^ua ei.d 
special tools. 

17, Ilia aoid frsucntae e„zo3=SKXS provide 
tbat do£cuuai>t CUryalar litters Corporation nil* e-slat jisin- 
tiff LAyalUe tutors, Inc. if* eticctir^ an orderly *: d 
aquitAble disposition, by eaia or lccro, of tie preuisro 
located ct 2o4 l oin Street, l'.uapataad, ixno Ialoid, vhic.t 
g or (Mny year a plaintiff, LcyoUio l.otwra, I‘»C» teo.'. 
ualoii to poriotu its obll^atlcna under ita franchise 
a roe^*j..t 3 . Said prouiaaa vxsro specially inprsved ly 
(CTucturua ai-d c^^uccchUmCos for or. sjcw-tllo cnica ii u 
service cv w a:.lsatiju and uero peculiarly lit f;r each 
tpocific purp-so, of uUicu do£o»*uowts Ciiryslcr i.ed actual 
texulod^o. Thn i/.oivlduol pleitXiitn, wu» tvu ti^so 
premises, were banoriclarica r £ tuo provision# ni oalu 
f co .cIlUo a w r r ' fiU ‘ e "ie* 

20. plaintiit reside lutura, lta, Ir-for. ;l 

- 12 - 
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repnM<*Utiveo of Chrysler hotora Corporation in 1937, t~re 
thia a year pri»r to notice pt torninotloa uf ito Ira.chioua, 
that It lad todertekeo ra_otJLatloua with defendants Joseph 
Sets elder and LnuLert R. Fur ay, Jr. for the purpose of 

0 

lsducii it defendant Schiaidor-Furcy Corporation to purchase 
plaintiff's Ctiryclor-Plysouth frs.aMaas for 95.),0<}3, In 
addition to tte purchase of pneta o..d equlpcjo.it, a .* 1 tie 
assumption of a ton-year loose of too prcalaca at 2«4 l oti. 
Street, ijc^patoad, Lar.g It laud, vuicU were eud aro oeiad ly 
tba istdividuel plaintiffs. Such ne^otlatis** Lad rescued 
afreet ci-t by Letcher 1, 1937, tLoxo renainir-s only Ua* 
oeceealty of fortwilij iutojratint; the a^rcacont Lts uriti-^. 

39. riair.tif £3, iu negotiating t*w ejreecect 

with tie de£oida»ta ocscrifcd above, relied t-» tiicir detri- 
uout On tl.o express representation of en official of 
airy a lor tutors Corporation that said deio. clai.t would 
assist plali.tiife JUu arrai^io« £or Cciiijoidcr-Furoy Corporo- 
tioa to succeed plaintiff Jo, aide i 1st ora, Inc. ca toe 
tUcrpstcin), Ieiai.d, Cur; slor-i'iyiiouui- leper ial dealer 

at £io preniaoa t:.eti uaod and ouucd by plaintiffs far cue., 
dealers' ipa. :,ctv*itns tending such representations cade in 
Accurda..:o with defetuletut C.*ir>sler Corporation's coutratCcai 
cbll;;=ticiia referred to obave in pera.^repa J7, ca iccojLrr . 
19, 195 d, doloidat t Chryoiir i.atora Corporation noticed c\o 
torali... ioii of plaintiff's franchises to tc.u> effect on 
larcUIS, 1959. Cf-.ortiy after euch temiratiea data, 
dett*uu.»'.t Sehuo liter- Furey Corporation do a dives a CliryoKs- 
Plycu.uto daaicrtmip at 229 HcrtbhFra.ikliu. iitrvot, lic-psc.uJ, 
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• sit* located two city bloc lui Iron the precise* usod by 
plaintiff Cays Ida hot ora, Ire. 

40. A* tba result of tha reproa aerations 
described in paragraph 39 above, ai>d a farther e:rprc«a 
representation cede by a representative of defendant 
Chrysler t.ot-urs Corporation to the effect that ho wmild 
pot consider otbar prospective deal era until tba bcuoaidcr- 
Furoy Corporation refused tho frn.chicos, p i e ii.tiil s uui< 
oo effort to dispoae of sued fraitcuicos a--d preuiuoa to 
other possible customers. The sequence of events, first, 
tbo negotiations wttd defendant Scnr-cidcr-Furey corpora- 
tion as aforesaid, coccv.d, tbo rcpresar.tatiosa t>ada by 
defer, daut Cbryolcr l otora, and, third, t!* notice u£ tcr- 
■ti fiim of plairti££*e fronchioc*, ratio J It impossible 
for plafi.tlff Exyoica tiotora, Inc. to dispose of its 
fra.chlcoo and for tba Individual plaintiffs to loose or 
sell their proaisos to ether eutosaobile coo loro. 

41, Had tbs frarehiasa of plaintiff daysldu 
l.gtsr luc. Uou lawfully and in t°t** *«*** tcr-iratod by 
defendants C.-ryslnr, and lad said defendants lawfully a.-d 
in jotd faitli entered icto frn:«Ciiioo a^reoucuta with 
ichnaidcr-furoy Corp*, anULnJ dciondotto Chrysler then— 
after iu -ood faith procoodsd to cuaply wltu tlx* aforerniu 
previoioi-a of sued iransiiiso e^ccsaci te, diic..dr.te 
Chrysler would iu&ve requiroU, c* a condition f co the > 
issuance ox ire. chiao a^rccud* to to Sclu cidor-.Vrcy Cup., 
that t «.«3 iaitor corporation coubct ita tusLw»i uf scll- 
1- *.-.d servicing Ci.ryoi.er products at 2i4 i-aii> Ctreot, 


i 
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Bssyirsil. L.I., throuja either purchase or lease frao 
plaintiffs of cold premises, since la this career defendants 
Chryalor vould hove cu-plicd vlth the requirement of os id 
franchise e&rceoonta tlsat It uould assist p laint iffs in 
effecting an orderly ctd equitable disposition, by sale or 

% 

lease, of said pracisos. Instead, end illfijaUy, in bad 
faith, cod in violation of cold froncnlso ajreeasata, doi'sa- 
douts Clxyslcr, porclttod tie franchises there toforo on joy- 
ed by plaintiff bayaida Motors I=c. to be sovod by defendant 
Schneldar-rurey Cirp., into prcsJreo in Instead two 
blocks nuay free tha promises at ItA Min Street, vMch 
proraiaas Lad there toforo been tain talced Ly Sch*»oldcr- 
Purey Carp. as a Dod^a sales and service eotxLlIsLr&nt; 
aud ri- 'V-iL-m r* Ciiryalor further ^emitted dcfoiulnrX 
Cchi-oidar-Furoy Corp., to rcciovs its Uod-e franchise a»vd 
sales boa ii >ess Co location la liu^ttcsd In tie 

iscodiate vicinity, iixo prcaisca consisting of .« store 
havird no cervlco facilities or other appurtenances cuato- 
enry in autuoiobils coles c:A servicing. 

k2* The Court bos Jurisdiction over tha fourth 
clal 2 of action through tlx statutcry lasla of divarsity of 
citisouetiip, 2d J.S.C. iUdf, os vail as tlx judicial con- 
cept of po-aiont Juricdlctlou. The inXerlying JJjyricUiction-. 
si clln-^atioua for tide ciala rro found iu para; 2-u 

above* 

FTTTU A~alr*,t Ml «’-into. 

cciziv ljjly u viclaiio:; of sf.ctic;; 2 
or r.m AJiuiuaiu; muzz ndUiciiiSu act. 
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10 SIAT. 1125, AID 6CCTICC. 1 Of TIJ5 

srsn;-4:< rrr. is. ’i.r.c. ci. 

45. pLoii.tifie repose od reallege Clio allc- L a> 
tloca act forth is* para^rapiis l-ll f 25*41 otova. 

44. Ee^iunir .3 fesetica durl;\, the jeer 195J 
dafot da: ca Chrysler Corporation, Chrysler l ct.ro Corporc- 
tioa, «< d Schr.cidsr-Furcy Corporation, Jocep j SchncldCT c *d 
lae Ur t U. Furey, Jr. crtcred into ard ccr.ti.ijwiioly there- 
after aiul now ora enjoyed in a ccnbloaci.a m.c c^.-spircy 
to violata ti*a Aotonsbilo Lwalcra Franchise Act c. d to 
restrain trade aud co^oarca ir. dhr>cler auco^odve predate, 
and all cf the defendants invccbccn e..d ere ora parties 1 1 
o^rccao .to, ui deratf r.dlx.; l a. d contract* ir. restraint vC 
aucu trace er<d co c taerca la violation c£ beet ion 1 of tin: 
Slx>n=3u Act. 

45. Such unlawful ccubitxtion a-d coraplrrcy 
baa cor.slotcd of coi.tir’iii'j e&recaeat and career t of 
action between tiio ixforda.-ta to escLuda s.d foreclose pic in.* 
tiff (\ayniuo httors, li.«. frets aolll..j Chrysler Guto^activc 


products, t.*«a terse of which Lava Ltoa (a) ti-at dciaixbr.t 
Chryalcr Mot;ro Carp erotica u jjld tur.^irmte tt~> tea. ahir jo 
p£ t^o fiolutiff Eayalda tutors, Iix. for t..u nalo cf 
Chrysler rvtcwotlva pridtictc, (L) Shot the 
Cc’aucidfr-ru.cy C^rptuticu u-.uld Lc olve- exclusive 


CiJCjClon-iiy^oui.* frctxhiuco for l!:i tclo i£ C. dry sic? 
autuoowivc produced In Kho hespsixsJ, I.c. j loia..U cr ^i, . d 
(c) thee Cl -9 ih.3*o6-t Cci. aiucr-i-n'T-v Cnrp;.-.*.tt-.u:. 

be e. otlcd to eporoca cue j fra.* hires iil&h->uc the uacesexty 
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of p«rc.jQoix 2 tlie autcaabllo franchise* and ^ood will c Z 
pUtith ? Eayalde t utor*, Ioc. aid of iceaiv- or purcbculE~ 
tba real cctxte tw^od fcy the individual pLfci.ntit.a at 2^+ 

0 

Min Ctrret, Heap a teed, L 0..3 la laud, tew York, a:.o (d) timt 
defendant Chyralcr I'otira Corporation would ret dlacLar^o 
In good frith lea obli^aticre ur.dor Its fraieliicc a^ree- 

1 . 

u;.u vita plaintiff Lays lux Lotora, lx, Deie.d*-it* tj:\m 
dona tLa t.vii^a thay ojrcad eo do. 

& The ai or c*o id c-t-bl.iitio.v Ood conspiracy 

pcul U .3 cXjxouaLd o_reooa*.ta La 00 uad, a* i..tatu*u by tru 
defendants, tho fullouiuc effects; (a) fc.se plaintiff • 

Says ids i ‘.otor a, Inc. has Loo- xvrecioaod frua further 
dual lui Cuvyolcr cutotwtxvo products, (b) tuc vaiuo of 
tba Said reel ootata at 2o4 Lain Street, i.^potucJ, Loi-.j 
Island, vhlcli woe co..si,ructod. 1‘ -proved aud uoiniaioed *3 
preilsoa ciittblo lor to* aalo and aarvieJL^ of Curyelcr 
outuaative product# , Las Loco vastly depreciated, (c) 
plaintiff Lay a in* k. otora, lie. waa deprived or its cor- 
tractual ripj.t to realize fc.a value cl tea CLrye lor-P 1 >x -uu tu 
fraidiiaoa Ly no la to a succeeding Coaler In Interact, 
tpoa t--o tar.l;*tiwi: of its lra:.sl.laas, a»a 1 Lei) t«o public 
lies lean deprived of tee as* to 1 business ocall..^ uitlx s 
rcpuLoLlo a..d veil established Chx>slcr-?tyauajUi-jL-i»criai 
autufc.ox.iu dealer and cervica ur;,a:>izatlo{i. 

t . .‘1 fc ( yUAiwL Lc^ut-OJUuA oiojK* 

j\.»vy dort>or*)vxa. , oot'pu 
SCLteldar cud i a.^.ott u. x-urey, 

J-. 

t :-rtv/.rj 7 :v.r rr r.~v~i ■ 
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47. rlalutlff repeat and Tcallc^* tho alle^rtisn* 
set forth iu porijrapla l-ll, 26-29, 32-33, 36-41. 

48. L'cfondauta Sclrneidcr-Furey Curpotaloa, 

Joseph Eduxldor a.*d Lambert k. Furoy, Jr. fur ~ura thar. 
a year prior to Lccc-tcr 19, 1956, Lad knowledge cf too 
existence of the do-lor fraixnlse cc.-treets aforesaid 
tctveou dcfcidcnt Chryaicr 1-ot.rs Carp-rctioi. a:.d plaii tiff 
Bayoldo i.otera, Inc., and of tlx provision t-rcof Lavi j 
to do with the tra-sfer of tlx Cay aide ira.-xaiaaa. All 
defendants durlas tola tioa aloe Lad koculodje uf tlx ex-er- 
afalp by tlx plaintiffs of tlx preulcoa at 2-4 »xin btreo'-, 
Dowpotcad, Lo^ Island, aa wall as tlx use to ImLca area 
presiaea Ixd been pot In tho peat aud t;x desirability oi 
tbolr future uco as the situ* for au cutowbixe desists.-.?. 

49. PlcocssIi e the knowled*,© pleaded ir» pa*.^- 
troph 4C alovo, defendants J-aoph Sciusoidar, Lc-lxrt k. 

Furoy, Jr. ood iicloxider-Furcy Corporation ante red ix;tu 
ns&otlctiors with plaintiff Layalda l.otora, Inc., locklr- 
tcwerCs tha ccqulsltleu of r lalatlffe Chyrrlcr. rlyiroutn 

and lupiti'liil (uCwmiLIIo £ra: chltoa. 

53, yua i»Oiiotlecio**a tiuocriLed it. *r3 

abjvo readied lull o^roc.x. t by cctouor 1, WSr* ; . ***** rt- 
raLX'si -r.ly Ua necessity pf lute_vctin;j s-xn a .nerx .t 
Lao until* and execute, It. At or after tnlo tin* 0 *- 
fe-dants bcLnorucr aval iurey nppror.cJicd representatives -r 
dofoida-.t Clirysicr i.otorc C ovparatiea In order to in~«*o 
the Chrysler dslaua:;.ta to decimate Schreldt-r-furoy i.ur- 
poratioa aa Lx Chryeicr-.- lyueutU dealer iu Ho. patoad vlth- 
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oat r-cccoilty for tia pureness of tbs franchises itam plain- 
tiff *..u ultacuc olli^atlou to loeso too pruaisee at 2i>» 
ha in Street, tlacpstoad, Lor.g Iclat^. 

31. Tua dofa-.ida.-t Chrysler Kotor a Corpora ti-.j 
coop lied with the recasts of dsfe.;.dar.ts • Sett-aluar aad 
foray, tcniiadf^ plaintiff'# franchises a;u tiaruCUt 
dcsij^atl^ Sciu oldor-Furoy Corporation aa a Cur/sior- 
flyuoutti traiciiisod dealer at a locatiw wltdit sevotal city 
blocks wt 2u* rai-i Stroct, Lou.pt toad, La.j Iela ■&, tbs plcco 
of VosLaaa oL tie plaLXilf Eayclca hecOT*, la, 

’ 52. By reason of the f crc^olr.j; dofor.dar.ts 
Schacldcx’-i'utoy Corporation, JwMpii $chneldor fl.4 T gnh evt 
purey, Jr. tittluisly if'etd Crorydes tit.ro 

Corpora Ultra to brcacu its extracts Mich plaintiff. Envois 
Motors, lua. o.ri tiu» plaiutifio arc entitled to recover ti.cir 
damajea resuitir.c fraa such tortious lcdjcexar.t to broo-ht a 
co. trcct tilth a U.ixd person , ' 

L JL- CT7« 

5 3. Plaintiffs pray tlict tl* Chrjelcr dafc:e- 
nrti La cnjulnal frosi co».t*.i>ul»' 4 , tUa tii'ttci <M s T . ts, , .t ct 
others r.a Clvryslor, plytaautn ar Iw.-arial dealers vlthiu 
the Villnyo of i&rpstcad, Lon,; Island, baa * •’-*£» cr4 Lc 
afilrr.itively required to rclxteio p.tlttlli icjsica 
rotors, Ita. os t;-.c iraixhlcod dealer xer Chrysler, l ly. juca 
evd I-*v:riel o it.x.iLilcs, r 3tt0 s-d sarvirt;* Ceqpstccu, 
La;,; Inlnrd, o;.<l to enjoined fruai tcuuii'Ati . £ i.k future 
tho fro. chlxco i it plcit tiif Dcypito i.atorc, u,di'tj 

-s-jd c-vuie for duli-.j so is shown to loo sctiaicctia*! oi ti;o 

• • 
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Court* 


MTACLS 


54. A# a result of the vialatlcrs oot forth in 
the first clclu., plaintiff Seyaita Motors v !*«• has Differed 
daaa^cs la the axou:.t of $133,033 Loforo trcbli:.j, e>>d tho 
Individual plcL. tiffs nova suffer id tlaao^co ir. the «»:/ u:»t 
of $50,033 before trcbliss. 

55, As a result of tno violati^. « cf 3 aw c«t 
fortbiiin the oacc.-d clcia, plaintiff haycit-a i'». tort, It-c. 
ht 0 suffered caucus to the (UAi-.it cf $5J,u23 Lcfsve troLllc^, 
tcprcsai.ti££ profit it would hnvess^ua if- wcfci-daut Clrycicr 
Motors Corparetiou lw>d tsaUa cveilcbl* to it t^e su~£ ocr- 
vice c.d facilities uada available to its favored custoc-ia, 
and tne further ou* of Cb3,>/03 bolero trohii:^, rapres;:--..- 
ins the Iocs of coed will aud kuolaoaa resulting frsa t;.a 
•alo Ly fevered dealers in tho lu— cdlctc 

of plaisitiff’o dealer orfpof Chryelar vehicles 4>t Iwu prists 
with tbs rccultcut cut traction cf patrora-e Irua ploin- 
tiff Eoyside l.otora, Inc. for all put-pacoo. 

56. As a result of tLo violation of leu set 
ferth in the third claiu, plaintiff Irycide labors, 1.*. 
boa cu_ Cored dseo t ,o la the trout of ylb3,3J3, rcprcye;.tix. •. 
the' cir/ylo d-.a-es caused ly tLo Chrysler deicndo-ito' 
bad frith tercet loo cf plaintiff r.nysido 'lotcrs, Xic.'c 
irs..-chi£os itcluhir.j the raestr-caly crpectr.ble profits 
fruu ti 4 » cai.ti—ictivu c£ eucL fret e’oiaua , o.-.ti citv.lo tf-.-v 
acet ia tye c soot cf $33,003, rcaulti g f*«» p la '-..tills' 
iixtlllty to disuse ox their fre.-.ciiiccs o.d teal estate 


i 
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located at 224 tala Street, llcspatcad, Lur\g liltrd, whlo.. 
could hove profitably beou disposed of or loosed but for 
tbc bad-faith termination cf sold fra nchises. 

57* As tha result of tha violations of low a.d 
of the breech of contract sot forth iu to fourth clalsu 
ploLr.tiff bays i do l.otoro, Lx. cod tins lnolvldial plaiutlffo, 
as outers uX ti^ rusl eatoto cf 2~4 lain Street, ihrepstead, 
Loi\s loboiul, low Yurh, uro entitled to Sinaia Msaojas in 
the cross arouut of $75,030. 

5u. As t<io result of tha violations of lau cot 

• \ 

forth is tha fifth cIoIa, ti-a plaintiffs ora entitled to 

daao^cs in tho cross tewnl l of ore trebling, sf $139 ,001 . 

59. As a result of tha violations of Ice set 

forth in tha Sixth dale* tho plaintiffs cro entitled to 

dotages in the a-juxat tf $10 j, 003. 

VHEWTCIE , plaintiffs demand Jmljcar.t as iollcus; 

<•) on tie first claiu o^^eliat Chrysler i.etors Corporation, 

treble tha amount cf its da. A ;M t or 5450,050, together 

with reascc-ablo nttcrnuyfi' fees, lb) on tlio second claim 

ajsLat da fondant Chryolor hotora Corporation treble tho 

ascu.it cf its da-a.os, or ,'230,000, to-athar with reoso.ahlo 

eCturooya 1 fees, (c) ou tha third clsia a ai:.st cl.s doiu-0- 
\ 

ants Cur., sicr :;»t.rs Corporation oud ciiryalor Corporation, 
fer y 153,033, together vita rcasj.abic attorneys' foos, 

(*i) cc t:.o £*-rt:» claLs avalist UafauUCi.ta Chrysiut t uturo 
Corporation e.u Chrysler Corporation, tor »5,ocJ, to./jutor 
vita rcta-oblo cttori.Cj# 1 foes, c; d (e) on tha fifth 
clcX- i.„oi;-.ot d.fs:.da«it3 Cnryoler Corperetion, Clxyslcr 
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ttoturs Carpvraciuu, l cht iciiicr-Furcy Corporation, Joseph 
Schccldor a. id L&Jbezt R. furoy, Jr., treble tbe eaiuunt of 
1U da=e„cs, or $303,933, to^othcr with reasonable attorns' 
fees, s.~d (f) oti the sixth cloLa against iio^judeuts 
fichielccr-Fvrcy Cocps.atlxi, Jascpn Schreltlor s;.d Loslsrt 
t. Furcy, Jr. far $100, COO, tu^tner with rcasoi-oble att-r- 
teys' tees; si.1 witu L. tercet s. d taa costs a.d disburse* 
ne. ts of tuls action. 


Dated, larch 2Jtli, 1031, t ew York, : aw York 


vx is rut co & LroTCir 


' ii-il-.w) ii. L.o'lZiJt X 

pert.cr (J 

Attrr.evs for rlcintl Zia 
Li iJUlitt. St*. sot 
New York j, .icw Y’ork 
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j rrrT .5 diit mct ctta t 

SC-IT-I iiul DICTI'.I JT CiU-Vr 0? K'M yotjh 




Br/ciD*; i: :, ( r.*:?:z+ j. 

; • ••-•••• | # i •• 

u<. . . § *. - • • »* * ▲. . • — »§ •«• ... 


Plaintiffs, 


Civil Actien 
Pll3 i«0. IC^Vo -i. 


- CGCifUJt - 


cr.rvrv". or: ?:*:»• c: :r:.' 3 . 

1 1 • • i» ,» r— .•» • . * * •• •• 7 v 

.. *j ... .. k*..* | ..»•«••• • ••* 

C .»• . J t * 1 Li .* $ «3 • ^..*.1 i-12 end 

k r . •!# ff w.*«X| | 


::n 


Defendants. 


Dcfor.icnt Chrysler Corporation b7 Its attorneys, 
trolley Lrye Ilcuhnll S itecinasa* ca end for lte casuar to 
the ccnpleint herein* 


FlTD'fi Denies eoch end every allocation eoniei:*:d 
in perrerepha V, "2", *10% "ai’i *32 # "33\ '3*\ fc o-% 
"ftO’’, "42\ 'HV, i»5 *• *6~. 53 *• *54" » "55 » "55". 

•57"* 5&‘. wvd 5i". 


C£C0:;Di Denies thtt It fcca lcnowicdce or lnfcror- 
tion sufficient to ford e belief ea to tho cliccotlono 
contained In porcertph "*»*• 


Tiiirot Denies cnch crjd every nllc~r.tion cor.t" Irs. I 
in pcvrc**rp!t3 ’*5', # 6' f "U # end *27"» except it tdalta - 
it la a corporation orjcnlcevl under tho lews of tho Itr'.o 
of DclrvtrrOf neirtrinlnc ite principal offlcco In Dctrr.t, 
Mchlcrn* that It nnlr.tolne rn office In tho Chrysler 
Diilldi-'c, In the torocch of ilcnhsttca end City end Stele -f 
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Mew York. thrt it io encrjod la tho business* izonz others, 
of cr.njfccturlr.3 automobiles, other vehicles orul eetwutlva 
parts end accessories in the State of ti'ch icon, which r:o 
distributed r:.l sold thrc.3V.0ut tho w'nl,ted States and 
other parts of tho world, end that it lo the third lc.r . .st 
or.m f«:cturer of cutoootivo. vehicles and parts in tho C -lied 
Stetssj end that defendant Chrysler Motors Cor pert t ion ia 
a corporation organised under the levs of tho State of 
Dolrt.sre, that it is o wholly owned cubcldinry of defendant 
Chrysler Corporation, cnlntcinlro lte principal offices in 
Cetroit, Klchican, that it maintains rc3l0n.nl offices 
for tho various nodcls of automotive vehicles it sells in 
Ryo, Mew York, that it is crossed in tho business, cacao 
others, of oolllnj eutoaoblles, other vehicles ond cutu-otivr 
ports ncnufccturcd by dcfc.ndcnt Ciiryslor corporation to 
many hundreds of dealers tiu-ouchout tho United Stttoo. 


PO‘JT.T' 1 * Denloc thet it has knowledge or inf crea- 
tion Deficient to fora o belief cs to thg allegations 
contained in parscrephe n y, ’’ll ** end C 5 ", except 
that it sdslts that it, defendant Chrysler Motors Corpora tic 
ond defendant's Chrysler Motors Corporation prcdecoooor 
were pert lea to agreements with plaintiff Uaysldo Motors, 
Inc, rczcrdlnG tho purchase end calo end cervlcins of 
Plyuouth, Chrysler, chd Zcporlol outocobilco from Ij 2 * to 
March 22, l*£0,tfcat said plaintiff maintained end operated 
a piece of business for cbout four years in gnysido, Lonj 
Island, j.'ew York end, frea l£ 3 ; i ur.tll March, li'jjt ot L . •'» 
Main Street, Villr.30 of l.cmpctcad. County of Sesaau, si.’Vs e 



* 
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Mew York, 
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FUr.ii Scnlcs thct it hca kr.owicjjo or Infor-e- 
tlon sufficient to fera e belief r.a to each tad every 
cl lection eontetned in r erssraph# "7" cad "9*, except 
that It cdalta that dofcr.-3r.nt Chrysler Kotor® Corrcrctien 
lo o party to o-roo~;nte for the purchase nd ncle end 
ccrvlcirc of Chrysler cal riyniuth Butc.oo’ollca with 
deferent CeluidCor-rurcy Corporation, that deferment 
Schaoixlor-i Jrcy cor>orctlo:i oalr.teino c picca of fcoalni-o 
ct £29 r.orth Frsnttlln Street, Villcco of r.enpotced. 

County of .’ir.ooou, Steto of Hew Vor*. c:»d that olnce on 
or about fprll of Y/J) Bold defendant hr.® been ops retina 
et odd oddresB, eolllns vchloloa produced by it, 

ClXTIli Dcnic® each end every allegation eon- 
tc l:;od In perOoreph "12 4 , except that It eCnita that 
cjrccnur.tc recording tho pureixea t.vl taio end avrviclr.a 
of Plycouth, Chrysler, rnd Imperial cutoaobilo® were In 
effect bctucon defendant Chryoler Hot ora corporation and 
plaintiff llcysida tutors, Inc. and that plcintlff porch. cod 
PljT^uth, Chrysler, end Ic?criai outoaobllco froa it tt the 
feevory vlvjlcsale prices than currently la effect, eo cut 
forth an eaid defendant'® then current dealer price liuto. 

sr/a: rr.il Donleo each end every allegation cw- 
tdn;d in i':.roax*nr.ha *2*', *Zi n , end "37’* except thee it 
cidalta the*- thoro tier® a nueber of iarcc:ce:;to in uriti/.j 
between defenUnnt Chrysler ::>tora Corporation end plelr.tlff 
UoyslOo Motors, Inu., tin tout recent of wr.ich expired 
:*pvoh 19 , 1,"J, end icspcctf ..ily refers tie four: to r . 
earce&snta, trtiich will bo adduced upon tho trim licrel.: for 
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a full cr.J complete atatcr-ant of tho local rl.ihta end 
obllcctio.-.o thoreur.ier of the ptrtlca thereto, end that 
the prctlroa rt 2..U lain £ treat, Vlllrco of ::c-.;>atcc-i. 
County cf Kcoscu, Ctnto of Hew forte, woro bain- used by 
plaintiff Lrysldo Hatoro, Ir.c. for the purpaso of aelllnj 
end ccrvicir.s cutooaolloa on tho date that «jch «sroec:r.;a 
wore terminated. 

EIti-f.il Hanlon eoch and every dictation contj ir.-.u. 
la parc-raph "23 ', except that It Adana that defender.: 
Chryaicr Z'.atora Corporation, on or about December 19, 1*3S, 
by certified call, end in oonToraity with tho termination 
procedure contained in the Chrysler arid Plymouth, and ie- 
porlol direct doaler asreooenta then In exlotence botucen 
told defendant end plaintiff Eayaldo Kotora, Inc., notified 
cald plclr.ta.ff In writing that oald direct dealer egrcc i.i.ts 
would bo torainctcd SO days efter tho receipt of ouch 
notification. 

UIirr:js Conics each and every cl legation con- 
tolnod In parr-creph "39"# end specifically denies that 
the conditions eontti/'nd In perroreph "21", iub-poreerr ;ha 
"b", "c", "d‘, and n a\ end paragraph "23* of tho direct 
dealer esreesonte in effoet et tho tlno of termination t ore 
performed. 

T:_rrr:i * Denies cech and every ollcGction In 
peresror-h 1 except eo hcrolncbovo cdslttcd In pare~ • 

Crrrhn Fir.'.: end LiCfTK. 


I- / Fi~ **? ;; y-:::r.r: 

The conplnint fella to ototo o els In 
ejalnat dsfc vJrnt Chryslor Corporation upon which relief 
con bo crar.tr d. 

- t - 
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T’.l ST'.t Scld /ut ©mobile Uealcre franchise ret 
on its free e::i cs it is soucht to do c: piled herein in 11- 
lecalf unscnctltuilsnsl# c.;d veld in thsc It 1 b lacs.ihic 
of heirs complied vith dus to the vcjuensss end uneertr ir.tv 
of tho lei: contained therein) Li that it la arbitrary 
end dincri-jlnntod cjalnal a elcss of persons# of which 
defer. ’.rat Chrysler Corporation lo a aotfoor) In that It pur- 
ports ts deprive o cites of poraona# of which said defend- 
ant 1s a rather# of property without die proeosa of lew; 

In that it purports to confer a rieht to damages against o 
manufacturer by tho escrclco of lto contractual richts) In 
thet it purports to Impair tha obligation of contracta; in 
that It Impairs tho ncnufacturers' free choice of dealers 
and interferes with t<u» conduct of their business) in that 
it purports to suthsrizo tha talcing of property vlth out 
Just compensation) in that it purports to confsr upon 
Federal Courts tha power to Judge contracts redo under 
State lew in esses where there la no diversity of eltison- 
ehlp) snd in that It violates A rtlolo III and tho Fifth 
/condxont of the Constitution of tha Onitod Statao. 


y-n r r v 


Tiiir.T — i This Court dooa not hevo Jurisdiction 

a 

of any richts of cctlon that nay be cot forth In paragraphs 
"2j n through, end including# “3ft"# and pcrrsrri-ha "ftj* 
throuj'.:# end including# "ftO" of the e ample let# end n> such 
right of cutis.) exists clr.ee ti-o aattcro ccs.ilnlncd < - 
occurred r..*re than three years next boforo the ces.u. 
of this action# 
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pt>n /> r'TT 1 r. 

P3lRT£&Tti t /ny rlchto of action that nay be 
•ot forth in rnrrr.rrf/hn "2^ through, end lncledlns, 
and pcrcjrspha "H3" throuch, end isicludlnc, ’bCi" of tho 
cosplcint did not cccruo three 7 e*ra next before the 
eosso nee sent of thla action. 

r-oa % vz?r \ p •:?:•••*% 

PlFTi— :T1!« fn 7 rlchto of action thet nay bo eet 
forth in perccrcpha through, end including, ’bC” of tho 
eocplcint did not cccruo four years next beforo the commence 
cent of this action. 

yon a sixth D-?rrgs 


SIXTrLLTK* Plaintiff Eayalde Mot or o, Inc. f riled 
to cot in co*l faith within the nctnlng of Seetlon 1(c) of 
tho /.utoaoblle Dealer Franchise Act. 70 Stet 1123* United 
States Codo, Title 13* i 1221(e). 

Vli£R£7Cn£ defendant Chrysler Corporation dcasnda 
Jud^cent dicaiaainc the eocplcint co to it together with the 
costs end disbursements of thio action. 


Dotedi October 13* l>5l 


KELLEY DHY2 IISMKLL & NACIh.idS 

350 Icrtc Avenue 

how York 22, hew York 


DV a * FnAWg^s s. IVUS^T 


Attorneys for Defendant 
Chrysler Coivorclijn 
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of the State cf Delaware* that It is & uholly-ovncd cub* 
cidlary of defendant C.irjzlcr Corporation* t:.at it cni.i- 
.taino Its principal office In Detroit* Michigan, that it 
ealntaina regional offlcco for ttje various nee :2b of 
automotive vehicles It cello In Hyo, t.'ew York* tiiat It is 
encased in the business* er.oag others* of cclliuj auto- 
mobiles* otlier vehicles end automotive parts icinufactur.-d 
by defendant Chrysler Corporation to cany hundreds of 
dealers throughout the United States* and liiat defendant 
Chrysler Corporation is a corporation organised under tr.s 
lairs of the Stato of Colairare* tiuxt said defendant coin- 
tains its principal offices in Dctrclt* 111 Chinan, that raid 
defendant ealntaina an office in the Chrysler 2ulldln,3* in 
the Eoroujh of llnnhatten, and City end Stauo cf "cw Ye*;:, 
that cold defendant is cayaccd in tha business* eusns others 
of manufacturing automobiles, other vehicles and parts end 
accessories, in ths State of Mlchlcan* which arc die* 
trlbutcd end sold tlirou^i^ut tlvo United States and many 
other parts of the world* and that ooid defendant lo the 
third largest manufacturer of automotive vehicles and parts 
In tlis *00110(1 States. 

FCC«H 1 » Denies that It hie knowledge or lnfor- 
catlon cuff lcle.nt to fora a belief os to tlio all.13st10.1s 
contained in parecrepha "3"# "11" and "C 5 ", except that 
it cdriits that it, its predecessor, end defendant Chiy-lcr 
Corporation tore parties to ajrccncnto wiwh plaintiff 
Cays id s listers* Ins. rcjardii^j tno purchase a <d sale. 


- 2 - 
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and oervlcln", of Plymouth, Chryaler and Zaperlal auto-cbllcl: 
froa 1529 to torch 22. 1555, that sold plolntlff aalntair.ed 
and operctcd a placs of bualreas for about four yearo In 
Da7slCe, Kc* York, and, frca 1933 until torch, 1959 at 2lk 
toln Ctrcet, Villose of IMrpctead, County of Kocaau, Ctata 
of He* York. 

PIFTHi Denies that It ha a knowledge or Informa- 
tion ouff lclcnt to fora a tollof ea to each and every 
allegation contained In parocrapha r 7' and "9’, exeept 
that It edolts that It la a party to ocreocenta for tho 
purchase and sole and servlelng of Chryaler and Plymouth 
autoooblloa with dofendant Schneldor-Fcrcy Corporation, 
that nsld defendant maintains a plaea of business at 229 
North Franklin Street, Villens of Iicspstead, County of 
nasecu, rtato of New York, and that olnco on or about 
April of 1559 eald defendant has been operating at eald 
address, celling vohlelca produced by defendant Chrysler 
Corporation* 

SIXTHS Denies each and every allegation con- 
tained In paragraph "12 ", except that It adalta that e-rce- 
aents rcgnrdlng the purchaoe and sale and servicing of 
Plymouth, Chryslor, and Imperial eutcaobliea were In effect 
between It and plaintiff Dayslde 1’otora, lac. and that 
plaintiff purchased Plycouth, Chrysler, and Isperial auto- 
eobllcs from It at the factory wholcealo prices then 
currontly In effect, oa act forth on eald defendants then 
current dealer price lists. 

srvrimii Denies each and every allegation con- 
tained in paragraphs '23 * *36"# ar.d "37' » exoept thut 
lu odilta that thcro were a nu-nber of agreements In writing 
between It end plaintiff toyslde Motors, Ino., the aoct 


j 
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rocent of ichich expired on Karsh 19, 19i>9 end respectfully 
refers the court to such agreements, vhlch will be adduced 
upon the trial herein for c full c.;d eczplctc statenent 
of tlKj legal rights end obligations thereunder of the parties 
thereto, aid that the p re alee a at £34 Kaln Street, Village 
of Ecupctead. County of Kr.ccau, State of lloxi Yoric, were 
being used by plclntlff Enyolds Kstors, Inc. for tho purpose 
of celling end servicing automobiles on the date that even 
agreement a were terminated. 

EICJITHi Denies each and every allegation con- 
tained in paragraph " 29 ", exsept that it adults that it, on 
or about December 19, 1933, by certified nail, end in 
conformity with tho termination procedure contained in the 
Chrysler and Plymouth, and Imperial direct dealer agrea- 
ccnto then in existence between It and plaintiff EayciCe 
Kotors, Inc., notified said plaintiff in writing that said 
direct dealer agreements would be terminated 93 days after 
the receipt of ouch notification* 

Nlimit Denies each and every allegation contained 
In paragraph "30", and specifically denies tliat the condi- 
tions contained in paragraph "21", oub-paragrapiis "b", "c", 
"d" and "o", and paragraph " 23 " of the direct dealer agree- 
ments in effect at the time of termination were performed* 

TZNnii Denies each and every allegation in 
paragraph "39"* except os hcrolnabovo adaiittcd in parr ,rcphs 
PITZI and LlC’SZl, 

pen a ry-r.T r~r: 

LLr?fZ:\TM Tho complaint falls to otato a clr.ia 
against defendant Chrysler I'otors Corporation upon which 
relief can be (granted. 


- 4 - 
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port a rrsoTD c~:t t.b 

TWELFTH* Said Automobile Dealers Frc-ichise 
Act on Its face and as It Is eopght to be applied herein 
Is illegal* unconstitutional, and void In that It Is 
Incapable of being compiled with duo to the vagueness 
and uncertainty cf the language contained therein) In 
that it is arbitrary and discriminates against a class 
of persons, of which defendant Chrysler Motors Corporation 
Is a comber) In that It purports to deprive s class of 
persons, of which cold defendant Is a member, of property 
without due process of law) In that It purports to confer 
a rr.ght to damages against s manufacturer by the oxercios 
of Its contractual rights) In that It purports to Inpair 
the obligation of contracts) In that it Impairs the unu> 
facturcra free choice of dealers end Interferes with the 
conduct of their business) in that It purparts to authorize 
the touting cf property without Just caspensatlon) In that it 
purports to confer upon Federal Courts the power to Judge 
contracts cade under State law In cases where there la no 
diversity of citizenship) and In that It violates Article II : 
and the Fifth Amendment of the Constitution of the United 
States. 

foi a Trrao r^—r'zs 

i 

TKHrrzz:i.lIi nils Court does not have Jurisdiction 
cf any rights of action that coy bo sot forth In paragraph 
"£j" through , and including, and paragraphs "4^" 

through, and including, "40" of tho ccnplalnt, and no such 
right of action exists tlnco tho cotters cor!plarncd 
occurred core tiun tlircc years next before tho commcncc::;ent 
of this action. 
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rcn a fcttth p-yrres 

FOUT.TZ:;2li Any rlchts of action that cay ba 
cot forth in para^rapha "25" throuch, and including "34" 
and paragraphs "43" tlirouch, end including* "45", of tho 
cocplaint did not accrue three years noxt before tho 
cozcsnscccnt of thio action. 

fct a vttt\ r— .—:5 

PIPIZZITiii Any rights of action that cay be 
ect forth in para^raplis "43" through, cad including, 

"45" of the cerplalnt did not accrue four years noxt 
bofero the ccnaaanceuant of this aotlon. 


>or a srrm r~^rrr2 


S ir. ' iL: z:inii Plaintiff Days Ida Kotors, Inc. failed 
to act in coodCil* 1 * within tho cecning of Section 1(c) of 
the Autocobllo Dealer Pranchioa Act. JO Stat 1125* United 
States Cede, Title 15, 5 122l(o). 

WEnn70HB defendant Chrysler llotors Corporation 
denands Judgaont dicalcslng tho complaint as to it together 
with tha costs and dicburscaenta of thia action. 


Dated: October 10, 1961 


KELI2EY D.T/2 I5?iUAIi L VJG117M 
350 Pari; avenue 

How York 22, 2«ow York 


B y a ' FBAHdTS S. ? r HS T 


Attorneys for r;fc\;<2snt 
Cliryclcr Kotor 3 Corpora «iou 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LONG ISLAND MOTORS, INC., 
JAMES F. WATERS, INC. and 
ASHDOWN MOTOR SALES, INC., 


Plaintiffs, 

-against - 

CHRYSLER MOTORS CORPORATION 
and CHRYSLER CORPORATION, 

Defendants. 


COMPLAINT 

Civil Action 
66 Civ. 

PLAINTIFFS DEMAND 
A JURY TRIAL 


Plaintiffs Long Island Motors, Inc., James F. Waters, Inc. 
and Ashdown Motor Sales, Inc. (hereafter respectively referred to 
as "Long Island," "Waters" and "Ashdown"), by their attorney, 
Alexander Hammond, complaining of defendants, allege: 

Long Island is a corporation incorporated under the laws 
of the State of New York, which had its principal place of busi- 
ness in the Borough of Queens in the City and State of New York. 
Long Island was dissolved by voluntary action of its shareholders 
and is authorized by the 1 iws of the State of New York to sue in 
all courts in its corporate name. 

I,. Waters is a corporation incorporated under the laws of 
the State of New York, which had its principal place of business 
in the Borough of Queens in the City and State of New York, 

Waters was dissolved by voluntary action of its shareholders 
and is authorized by the laws of the State of New York to sue in 
all courts in its corporate name. 

^ ' 3* Ashdown is a corporation incorporated under the lav/s of 
the State of New York, which had its principal place of business 

i 

in the Borough of Queens in the City and State of New York. 

Ashdown was dissolved by voluntary action of its shareholders 
and is authorized by the laws of the State of New York to sue in j 
all courts in its corporate name. 
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4. Defendants Chrysler Motors Corporation and Chrysler 
Corporation (hereafter respectively referred to as "Chrysler 
Motors" and "drysler") are corporations incorporated in the State 
of Delaware, having their principal place of business in a State 
other than the State of New York. Chrysler Motors and Chrysler 
are authorized to do business in the State of New York. Chrysler 
Motors and Chrysler have. agents, transact business and are found 
within the Southern District of New York. 

5. Chrysler Motors is a wholly owned subsidiary of 
Chrysler and acts for and is under its control. Chrysler Motors 
acts as Chrysler' s sole agency and instrumentality for the en- 
franchisement of automobile dealers throughout the United States 
and for the sale to them of cars and other automotive products 
manufactured by Chrysler. 

6. Plaintiffs herein Join in this action as they assert 
rights to relief, severally, in respect of or arising out of the 
same series of transactions or occurrences, involving cannon 
questions of law and fact. 

7. This action is brought under Sections 2(a), 2(d) and 
2(e) of the Clayton Act, as amended by the Robinson-Patman Act 
(15 U.S.C., Secs. 13 (a), (d) and (e)). Jurisdiction is also 
based upon the diversity of citizenship of the parties (26 U.S.C., 
Sec. 1332). The matter in controversy as to each plaintiff and 
as to each of their causes of action exceeds, exclusive of in- 
terest and costs, the sum of $10,000.00. 

A S AND FOR A FIRST CAUSE OF ACTION FOR LONG ISLAND 

8. Plaintiff Long Island repeats and realleges all of the 
allegations set forth in paragraphs 1, and 4 through 7 of this 
complaint. All uses of the term "plaintiffs" in paragraphs 11, 
and 16 through 21 herein shall be deemed to refer specifically 

to plaintiff Long Island for the purposes of this cause of action. 


- 2 - 
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9. In 1944, Long Island's predecessor corporation became an , 
authorized dealer for the sale of the Do Soto and Plymouth (..akes 
of cars and for the sale of De Soto, Plymouth, Dodge and Chrysler j 
parts, accessories and supplies. Plaintiff Long Island entered 
into sales agreements with Chrysler Motors covering the aforesaid j 

products on or around September 4, 1956, on May 20, 1957 and on j 

I 

February 8, 1960. Such products were manufactured by Chrysler 
and sold by Chrysler Motors. 

10. Plaintiff Long Island engaged in business as a De Soto 
dealer from around September 1, 1956 to around December of 1960, 
and as a Plymouth dealer from around September 1, 1956 to around 
June 30, 1962. Chrysler Motors sold and Long Island purchased 
De Soto and Plymouth make cars and De Soto, Plymouth, Dodge and 
Chrysler parts, accessories and supplies for resale to Long 
Island's customers. These customers resided, were employed, or 
did business in New York City, Nassau, Suffolk and Westchester 
Counties, throughout other areas in greater New York Metropolitan 
area, and elsewhere. 

11. Beginning at least as early as 1955 and continuing until 
after 1963, both Chrysler Motors and Chrysler and their agents 
paid, granted, accorded or furnished, directly or indirectly, to 
cert Ain favored dealers discriminatory and unlawful: (a) prices, 
payments, allowances, rebates and bonuses; (b) payments and other 
things of value to or for the benefit of such favored dealers for 
services or facil'i^es furnished by or through such favored 
dealers; and (c ) services and facilities. Defendants' discrimin- 
atory practices are more particularly set forth in paragraphs 12, 
13 and 14, and the items therein described are described inclu- 
sively but not exclusively of others. Such items were not made 
available to plaintiffs and were fraudulently concealed from 
plaintiffs. 
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I 12. The discriminatory and unlawful practices included: 

bonuses, prizes, awards and other payments to the favored dealers 
and their personnel in connection with sales programs and contests 
based upon unfair and discriminatory quotas; rebates, refunds, al- 
lowances and other payments to the favored dealers; fleet, leasing 
i and other allowances and rebates to the favored dealers or to 
I their customers, including fleet, taxi, leasing, rental, public 
agency and other customers; the sale of new cars at prices and 
terms not available to non-favored dealers ; the purchase of used 
trade-ins by defendants or their agents from the favored dealers 
or from their customers at prices higher than the fair market 

value of such cars ; payments to the favored dealers or their 

0 

customers in connection with guaranteed market value or guaranteed 
trade-in value of used cars; and favorable prices, terms and 
conditions in the purchase of parts, accessories and other prod- 
ucts for De Soto, Plymouth, Dodge and Chrysler cars. 

13. The discriminatory and unlawful practices included the 
payment or the contracting for the payment of money and other 
things of value to or for the benefit of the favored dealers wiw.i 
respect to : rent; sales, service and parts facilities; signs, 
advertising and promotion; service and warranty procedures, in- 
cluding special payments for parts and labor and extended warranty 
periods; loans an<J guarantee of loans; free floor plans or loans 
without interest; the cancellation forgiveness of indebtedness 
or loans, with or without -che further extension of loans or other 
credit; and the purchase of trade-ins or payments with respect to 
t-li* guaranteed value of trade-ins, as set forth in paragraph 12. 

14. The discriminatory and unlawful practices included 
contracting to furnish, or furnishing, or contributing to the 
furnishing of: new car preparation services, warranty and repair 
services, service station facilities, parts facilities, showreon 
facilities and other services and facilities. 

- 4 - 
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15. On information and belief, among the favored competing ' 
dealers who received or may have reccivod some of the aforesaid 
benefits and privileges were Herbert S. Faris, Inc., Chrysler 
Manhattan Chrysler Corporation, Mannion Dodge, Inc., Burke Dodge, 
Inc., Future Motors, Inc., Airport Motors, Inc., Stanley S.Kilburn 
Inc. and other dealers whose identities have been concealed by 
defendants. 

16. Beginning around 1956, defendants sold Plymouth cars 

owned 

and other automotive products to retail customers through wholly/ 
corporate subsidiaries and/or through a retail sales branch 
operated on Broadway, New York, New York. In some sales to re- 
tail customers (a) the cash sales price paid by the customer was 
lower than the sales price charged by Chrysler Motors to plain- 
tiffs and other dealers; and in other sales (b) the amounts re- 
ceived upon the resale of the used car traded-in plus the cash 
paid by the customer constituted a sales price lower than that 
charged by Chrysler Motors to plaintiffs and other dealers. In 
other further sales to retail customers, the sales price to 
plaintiffs and other dealers plus the cost of preparing new cars 
for delivery, as charged by Chrysler Motors or its agents to its 
dealers, was less than the price received from retail custoners 
as described in (a) or (b) above. All of the above sales were 
made at prices which were discriminatory, unlawful and predatory. 

17. The cars, accessories. ,*»rts and other products sold 

to plaintiffs and to the favored competitors were of like grade 
| 

and quality. Ch:/« ler Motors and Chrysler are engaged in inter- 
state coroners and the sales were made by them in the course of 
such o.Tuuerce for use or resale in the United States. The effect 
pi the aforesaid acts of discrimination may be substantially to 
lessen competition, or tend to create a monopoly in a line of 
commerce, or to injure, destroy, or prevent competition with 
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those persons receiving the benefit of such discrimination, or 
with their customers, all in violation of Sec. 2 (a) of the 
Clayton Act, as amended. 

18. Defendants made ihe payments or contracted for the pay- 
ment of things of value, as aforesaid, to or for the benefit of 
favored dealers in the course of camnerce as compensation or in 
consideration for sen ices 'or facilities furnished by or through 
such favored dealers In connection with the servicing, handling, 
sale or offering for sale of products manufactured or sold by ! 
defendants. Such payments or consideration were not made available 
on proportionally equal terms to plaintiffs who competed with the 
favored dealers in the sale of the aforesaid products, all in 
violation of Section 2(d) of the Clayton Act, as amended. 

19. Defendants discriminated in favor of the favored deal- 
ers against plaintiffs by contracting to furnish, by furnishing, 
or by contributing to the furnishing of,- the aforesaid services 
and facilities for the use and benefit of the favored dealers. 

Such services and facilities were connected with the servicing, 
handling, sale, or offering for sale of the aforesaid defendants' 
products. Such products were sold to the favored dealers upon 
tens not accorded to plaintiffs and other dealers on proportion- 
ately equal terms, all in violation of Section 2(e) of the Clayton 
Act, as amended. 

20. From and after the time of coemencement of the prefer- 
ential and discriminatory acts and practices hereinabove described 
Chrysler Motors and Chrysler actively, wrongfully, and fraudu- 
lently concealed their existence. In order to extend illegal 
prices, subsidies, payments, services and facilities, defendants 
disguised and concealed their unlawful conduct and utilized the 
means and methods hereinabove described. At all times, defen- 
dants' representatives maintained absolute secrecy concerning the 

- 6 - 




V 


260 a 

discriminatory practices and denied their existence. Defendants 

I 

actively and wrongfully attempted to conceal and succeeded in 
concealing their illegal conduct and the above-described items of 
'^iiscr minatory dealing from plaintiffs. Defendants fraudulently 

represented to plaintiffs and other dealers that they were not 

| • 

giving discriminatory and preferential treatment to any dealer. 

| 21. By means of fraudulent denials, the use of various 

Indirect devices and practices and the active concealment of 

I 

I *- u - 4 r wrongful conduct, defendants fraudulently concealed the 
tence of plaintiffs ' causes of actir.i under Sections 2 (a), 

) and 2 (e) of the Clayton Act. The aforesaid acts of con- 
sent prevented plaintiffs, by tho exercise of reasonable 
gence, from learning of defendants' illegal conduct. Plain- 
s were not informed of the illegal activities of defendants 
1 sometime in September of 1966. 

22. As a result of defendants' illegal discriminatory acta 
their fraudulent concealment thereof, plaintiff Long Island 
s damages from around September 1, 1956 to the cessation of 
Island's business activities around June 30, 1962. Under 
icable law, plaintiff Long Island claims damages for such 
od. 

23. Plaintiff Long Island brings this cause of action 
uider Section 4 of the Clayton Act for lawful damages and for 
loss of profit and injuries suffered to its business and property 
is a direct and proximate result of defendants' unlawful activities 
Ln the sum of $350,000. 



- 7 - 




261 a 


AS AND FOR A FIRST CAUSE OF ACTION FOR WATERS 


24. Plaintiff Waters repeats and realleges all of the al- 
lcguclons set forth In paragraphs 2, 4 through 7, and 11 through 
21 of this complaint. All uses of the term "plaintiffs" in para- 
graphs 11, and 16 through 21 shall be deemed to refer specifically 
to plaintiff Waters for the purposes of this cause of action. 

25. Waters' predecessor corporation became an authorized 
dealer around. 1936 for the sale of the De Soto and Plymouth makes 
of cars and for the sale of De Soto, Plymouth, Dodge and Chrysler 
parts, accessories and supplies . Plaintiff Waters entered into 
sales agreements with Chrysler Motors covering the aforesaid 
products on June 17, 1958. Such products were manufactured by 
Chrysler and sold by Chrysler Motors. 

26. Plaintiff Waters engaged in business as a De Soto deal- 
er from June 17, 1958 to around December of 1960, and as a 
Plymouth dealer from June 17, 1958 to around June 30, 1962. Chrys- 
ler Motors sold and Waters purchased De Soto and Plymouth makes of 
cars and De Soto, Plymouth, Dodge and Chrysler parts, accessories 
and supplies for resale to Waters' customers. These customers re- 
sided, were employed, or did business in New York City, Nassau, 
Suffolk and Westchester Counties, throughout other areas in the 
greater New York Metropolitan area and elsewhere. 

27. As a result of defendants' Illegal discriminatory acts 
and their fraudulent concealment thereof, plaintiff Waters seeks 
damages from June 17, 1958 to the cessation of Waters' business 
activities around June 30, 1962. Under applicable 1 aw, plaintiff 
Waters claims damages for such period. 

28. Plaintiff Waters brings this cause of action under 
Section 4 of the Clayton Act for lawful damages and for loss of 
profit and injuries suffered to its business and property as a 
direct and proximate result of defendants' unlawful activities 
in the sum of $250,000. 


- 8 - 


i 


262 a 

AS AND FOR A FIRST CAUSE OF ACTION FOR ASHDOWN 

29. Plaintiff Ashdown repeats and realleges all of the 
allegations set forth in paragraphs 3 through 7, and 11 through 
21 of this complaint. All uses of the term "plaintiffs" in para- 
graphs 11, and 16 through 21 shall be deemed to refer specifically 
to plaintiff Ashdown for the purposes of this cause of action. 

30. In 1936 Ashdown became an authorized dealer for the sale 
of the De Soto and Plymouth makes of cars and for the sale of 

De Soto, Plymouth, Dodge and Chrysler parts, accessories and 
supplies. Ashdown entered into a new agreement with Chrysler 
Motors covering the aforesaid products on May 27, 1957. Such 
products were manufactured by Chrysler and sold by Chrysler 
Motors. 

31. Ashdown engaged in business as a De Soto dealer fran 
1936 to around December of 1960 and as a Plymouth dealer from 1936 
to around July of 1962. Chrysler Motors sold and Ashdewn purchase i 
the De Soto and Plymouth makes of cars and De Soto, Plymouth, 

Dodge and Chrysler parts, accessories and supplies for resale to 
Ashdown's customers. These customers resided, were employed, or 
did business in New York City, Nassau, Suffolk and Westchester 
Counties, throughout other areas in the greater New York Metrop- 
olitan area and elsewhere. 

32. As a result of defendants ' illegal discriminatory acts 
and their fraudulent concealment thereof, plaintiff Ashdown seeks 
damages from sometime around 1955 to the cessation of Ashdown's 
business activities around July of 1962. Under applicable law,- 
plaintiff Ashdown claims damages for such period. 

33. Plaintiff Ashdown brings this cause of action under 
Section 4 of the Clayton Act for lawful damages and for loss of 
profit and injuries suffered to its business and property as a 
direct and proximate result of defendants' unlawful activities 
in the sum of $350,000. 
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AS AND FOR A SECOND CAUSE OF ACTION FOR LONG ISLAND 


34. Plaintiff Long Island repeats and realleges all of the 
allegations set forth in paragraphs 1, 4 through 7, and 9 through 
21 of this complaint. All uses of the term "plaintiffs" in para- 
graphs 11, 16 through 21, and 38 through 48 shall be deemed to re- 
jfer specifically to plaintiff Long Island for the purposes of this 
cause of action. 

35. Plaintiff Long Island and Chrysler Motors, for good 
and valuable consideration entered into a form "De Soto Direct 

ealer Agreement," dated February 8, 1960, which superseded a 
Isimilar De Soto Direct Dealer Agreement, dated May 20, 1957. The 
new agreement, as well as the previous agreement, incorporated the 
form "De Soto Direct Dealer Agreement Terms and Provisions," marked 
"Form 57-DS." In this agreement, Chrysler Motors agreed to sell 
and Long Island agreed to purchase De Soto cars, parts and acces- 
sories at regular dealer prices. In addition to the aforesaid De 
Soto agreement, plaintiff Long Island and Chrysler Motors entered 
into two other separate agreements covering the Plymouth make of 
cars and the Valiant make 6f cars. 

36. Plaintiff Long Island complied with the terms and 
provisions of the said De Soto agreement and duly performed its 
duties and obligations. 

1 37. Plaintiff Long Island's De Soto agreement was a per- 

petual agreement. In paragraph 21 Chrysler reserved the right to 
terminate the agreement at its option for any of the five reasons 
therein specified. Such paragraph also provided for the automatic 
termination of the agreement upon the occurrence of certain stated 

[ vents. 

38. On or after November 18, 1960, Chrysler and Chrysler 
otors in violation of the agreement notified plaintiffs and all 
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Dc Soto dealers that they would discontinue the manufacture and 
sale of all Dc Soto make automobiles. Such right was not reserved 
in paragraph 21 or elsewhere in plaintiffs' agreements. 

39. As a result of the discontinuance of production of all 
De Soto cars and the failure to supply plaintiffs with such cars, 
defendants thereby breached their agreement, for which plaintiffs 
claim general damages for loss of profits and special damages as 
hereinafter set forth. 

40. Defendants further breached other duties, obligations 
and responsibilities contained in the INTRODUCTION and in paragrapl 
10 of the agreement with respect, among others, to the following: 
express responsibilities and obligations providing for "mutuality 
of interests," 'booperation by both parties," and "the mutual goal 
of this relationship"; and the express duty to "use its best ef- 
forts to fill" plaintiffs' orders, all as more particularly de- 
scribed in paragraphs 41, 42, 43, 44 and 45 herein. 

41. Defendants further breached the provisions of the agree 
ment in that: 

(a) The decision to discontinue the manufacture and sale 
of all De Soto cars was based upon anticipated distribution sav- 
ings to defendants, without regard to defendants' contractual can- 
mitments to plaintiffs and other De Soto dealers and without re- 
gard to tho consequent irreparable losses to the De Soto dealers' 
aggregate investments which approximated that of defendants. 

' (b) Defendants knew that the manufacture and sale of all 
automobiles are subject to cyclical variation in volume and prof- 
itability. Defendants seized upon a temporary decline in all cars 
sales to first limit production of the styles of De Sotos pro- 
duced and then to discontinue all production of the De Soto, while 
simultaneously planning to manufacture and sell a number of new 
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and addle ional styles of automobiles of a size, horsepower and 
price similar or comparable to the De Soto. Such additional styles 
were manufactured and added to the Chrysler and Dodge makffi of cars 
marketed by defendants through their Chrysler and Dodge dealer or- 
ganizations. In discontinuing the De Soto, defendants recklessly 
destroyed the De Soto dealers and unfairly aided the Chrysler and 
Dodge dealers. Following the discontinuance of the De Soto, the 
sales of Chrysler and Dodge cars in the period 1961 to the present 
time increased sharply in volume and profitability. 

42. Defendants further breached the provisions of the agree 
ment in that: 

(a) Defendants formed a plan and scheme to injure and 
destroy the business of plaintiffs and other Plymouth dealers who 
vere also De Soto dealers by eliminating almost all of them in New 
York City and elsewhere in the United States. The discontinuance 
of the D~. Soto was the means adopted by defendants to carry out 
the aforesaid plan and scheme. In pursuance thereof, the number 
of Plymouth dealers in the City of New York and elsewhere was re- 
duced by approximately two-thirds in the period 1956 to 1964, and 
plaintiffs were eliminated as Plymouth dealers. 

(b) In carrying out the aforesaid plan and scheme to 
Injure and destroy plaintiffs' business, defendants knew that 

4 

plaintiffs as dealers having large facilities with substantial 

overhead in the City of New York would be unable to continue as 
Plymouth dealers. Plaintiffs were thereby compelled by economic 
necessities and operating losses, foreseeable and foreseen by 
defendants, to completely cease all business activities and give 
up their Plymouth franchises; and, as a proximate result thereof., 
plaintiff lost further profits and goodwill and sustained further 
injuries, all of which are claimed as special damages. 

- 12 - 
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43. Defendants further breached the provisions of the agree- 
ment in that defendants shortly thereafter wrote letters to and 
otherwise communicated with plaintiffs' and other dealers' Do Soto 
customers, telling such customers not to deal with plaintiffs but 
to take their De Soto cars to Dodge dealers for service, repairs, 
maintenance and parts. Defendants thereby improperly induced 
plaintiffs' customers to discontinue their business relation with 
plaintiffs, diverted service, labor and parts sales to plaintiffs' 
competitors, and unjustifiably and unreasonably interfered with 
plaintiffs' business and reasonable business expectances, all 
wantonly and maliciously aggravating plaintiffs' injuries. Such 
Injuries are claimed as an item of special damages. 

44. Damages resulting from defendants' breach of contract 
were aggravated by false and fraudulent representations and oral 
and written conmitments by defendants' representatives that plain- 
tiffs would be given Chrysler dealer agreements for the sale of 
the Chrysler make of cars; but defendants failed to do so. This 
increased the period of time during which plaintiffs conducted 
their businesses at a loss, agravating the damages sustained in 
the liquidation of their businesses. Such damages are claimed as 
special damages. 

45. Defendants further breached the provisions of the agree 

ment by refusing to grant plaintiffs the benefits upon termination 

provided for in paragraph 21 of the agreement, relating to the 

return of parts and accessories, and paragraph 23, relating to 
i 

assistance with respect to dealers' premises. 

46. The aforesaid breaches of the agreement were willful, 
wanton and malicious. 

47. Special damages are claimed for losses and injuries 
sustained in the winding up and liquidation of the combined De Sot 
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and Plymouth operations, including losses and injuries sustained 
to care, parte, accessories, supplies, furniture, fixtures, 
tools, equipment, leasehold improvements, leases, facilities 
accrued but unpaid salaries, operating losses and other losses. 

48. Defendants granted and accorded certain favored 
dealers, directly or indirectly, unlawful discriminatory prices, 
bonuses, rebates, allowances, payments, services and facilities 
in violation of Section 2 (a), (d) and (e) of the Clayton Act, as 
amended, all as more particularly set forth in paragraphs 11 
through 21 of this complaint. Such favored dealers competed with 
plaintiffs and acted as stimulator dealers by lowering the prices 
at which defendants' various products could be sold by plaintiffs. 
Defendants' unlawful acts of discrimination Increased plaintiffs' j 
losses and lowered their profits, thereby affecting the computa- 
tion of damages herein claimed. 

49. Plaintiff Long' Island suffered damages to its business 
and property as a direct and proximate result of defendants' 
breach of the agreement and claims damages as follows: 

(a) general damages of $400,000 for loss of profits 
resulting from defendants' breach of Long Island's De Soto 
agreement ; 

(b) special damages of $800,000 for the items of 
special damages set forth in paragraphs 42, 43, 44, 45 and 47; 
and 

* (c) exemplary damages of $100,000 as a result of the ' 

willful, wanton and malicious breach of contract. 


- 14 - 


268 a 

AS AND FOR A SECOND CAUSE OF ACTION FOR WATERS 

50. Plaintiff Waters repeats and realleges all of the 
allegations set forth in paragraphs 2, 4 through 7, 11 through 21, 
25, 26, and 38 through 48 of this complaint. All uses of the term 
"plaintiffs" in paragraphs 11, 16 through 21, and 38 through 48 
shall be deemed to refer specifically to plaintiff Waters for the 
purposes of this cause of action. 

51. Plaintiff Waters and Chrysler Motors, for good and 

• , 

valuable consideration, entered into a form "De Soto Direct Dealer 
Agreement," dated June 17, 1958. This agreement incorporated as 
part thereof the fora "De Soto Direct Dealer Agreement Terms and 
Provisions," marked "Fora 57-DS." Chrysler Motors agreed to sell 
and Waters agreed to purchase De Soto cars, parts and accessories 
at regular dealer prices. Waters and Chrysler Motors also en- 
tered into two other agreements, covering the Plymouth make of 
cars and the Valiant make of cars. 

52. Waters complied with the terms and provisions of the 
De Soto agreement and duly performed its duties and obligations. 

53. Waters' De Soto agreement was a perpetual agreement. 

In paragraph 21 Chrysler reserved the right to terminate the agree 
ment for any of the five reasons therein specified. Such para- 
graph also provided for the automatic termination of the agreement 
upon the occurrence of certain specified events. 

56. Plaintiff Waters suffered damages to its business and 
property as a direct and proximaie result of defendants' breach of 
the agreement and claims damages as follws: 

(a) general damages of $350,000 for loss of profits 
resulting from the breach of the agreement; 

1 (b) special damages of $700,000 for the items of spec- 
ial damages set forth in paragraphs 42, 43, 44, 45 and 47; and 
(c) exemplary damages of $100,000 as a result of the 
deliberate, wanton and malicious breach of contract. 

- 15 - 
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AS AND FOR A SECOND CAUSE OF ACTION FOR ASHDOWN 

55. Plaintiff Ashdown repeats and realleges all of the al- 
legations set forth in paragraphs 3 through 7, 11 through 21, 30, 

31, and 38 through 48 of this complaint. All uses of the term 

"plaintiffs" in paragraphs 11, 16 through 21, and 38 through 48 

0 

shall be deemed to refer specifically to plaintiff Ashdown foi the 
purposes of this cause of action. 

56. Ashdown and Chrysler Motors, for good and valuable con- 
siderations, entered into a‘*De Soto-Plymouth Direct Dealer Agree- 
ment," dated May 27, 1957. This agreement incorporated as part 

thereof the form De Soto-Plymouth Direct Dealer Agreement Terms and] 
0 

Provisions. Chrysler Motors agreed to sell and Ashdown agreed to 
[purchase De Soto and Plymouth cars, parts and accessories at regu- 
lar dealer prices. Ashdown thereafter entered into a separate 
|agreement covering the Valiant make of cars. 

57. Ashdown complied with the terms and provisions of the 

t e Soto-Plymouth agreement and duly performed its duties and 
bligatlons. 

58. Ashdown's aforesaid agreement was a perpetual agreement. 
In paragraph 21 Chrysler reserved the right to terminate the agree- 
ent for any of the five reasons therein specified. Such paragraph 
Iso provided for the termination of the agreement upon the occur- 
rence of certain specified events. 

59. Plaintiff Ashdown suffered damages to Its business and 
Pproperty as a direct and proximate result of defendants' breach of 
the agreement and claims damages as follows: 

(a) general damages of $350,000 for loss of profits 
resulting from the breach of the agreement; 

(b) special damages of $700,000 for the items of 
special damages set forth in paragraphs 42, 43, 44, 45 and 47; and 

(c) exemplary damages of $100,000 as a result of th« 
fdeliberate, wanton and malicious breach of contract. 
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DEMAND FOR DAMAGES 

WHEREFORE, plaintiffs demand judgment against the defendants 
as follows: 

A. For plaintiff Long Island (i) in the amount of $1,050,000 
| on its first cause of action, being in accordance with applicable 

law three times the amount of damages sustained by Long Island, 
and (11) in the amount of $1,300,000 for general, special and 
exemplary damages on its second cause of action; 

B. For plaintiff Waters (i) in the amount of $750,000 on 
its first cause of action, being in accordance with applicable 
lew three times the amount of damages sustained by Waters, and 
(ii) in the amount of $1,150,000 for general, special and ex- . 
emplary damages on its second cause of action; 

C. For the plaintiff Ashdown (i) in the amount of $1,050,000 
on its first cause of action, being in accordance with applicable 
law three times the amount of damages sustained by Ashdown, and 
(ii) in the amount of $1,150,000 for general, special and 
exemplary damages on its second cause of action; 

D. That this Court allow and the defendants be required to 
pay the full costs of this suit, including as a part thereof a 
reasonable fee for the services of plaintiffs' attorney with 
respect to plaintiffs' first causes of action; and 

E. That the plaintiff® have «uch other and further relief 

as may be just and proper. 

. ALEXANDER HAMMOND 


Attorney tor Plaintiffs 
Office and P.0. Address 
54 Riverside Drive 
New York, New York 10024 
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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF WESTCHESTER 

- X 

CHRYSLER MOTORS CORPORATION, : 

Plaintiff, : 

against- • - : 

ESTREE COMPANY, a Partnership , S 

and SOUNDVIEW CHEVROLET COMPANY 
INC., : 

Defendants. : 


Index No. 
COMPLAINT 


Plaintiff, Chrysler Motors Corporation, as and for 
its complaint herein, by its attorneys, Kelley Drye Newhall • 

e 

Maginnes & Warren, alleges as follows: 

1. At all times hereinafter mentioned plaintiff j 

was and still is a foreign corporation organized and exist- : 
ing under the laws of the State of Delaware and authorized * 
to do business in the State of New York. ! 

il 

2. Upon information and belief, at all times 

1 

hereinafter mentioned defendant Estree' Company vas and still 

. _ i 

is a partnership formed under the laws - of~the State of New ' 

York, and maintains an office at 200 Main Street, New 

Rochelle, County of Westchester, State of New York. 

3. Upon information and belief, at all times 
hereinafter mentioned defendant Soundvlew Chevrolet Company] 

I 

Inc., was and still is a corporation organized and existing 

j 

under the laws of the State of New York, having its principal 1 

i 

place of business at 188 Main Street, New Rochelle, County 
of Westchester, State of New York. 


I 
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4. Upon Information and belief, at all times here- 

! 

lnafter mentioned, defendant Estree Cocpany was and still 
is the owner of certain real property hereinafter referred 
to as the "demieed premises" located in the City of New 
Rochelle, County of Westchester, State of New York, known 
as Nos. 168, 188^ and-200 Main -Street -and -described as 
follows : i 


The Automobile dealership facilities presently 
occupied by Crabtree Kotor Sales, Inc. consisting 
of two Automobile showrooms, service shop, body 
shop, new car service 6hop (in basement of ; 

building occupied by Sound View Chevrolet Co.) 

Used car reconditioning shop in building at 

200 Main Street and a Used car lot. • 

And also the complete dealership facility 
presently occupied by Sound View Chevrolet Co. 

And more particularly described in Exhibit 1 
attached hereto and made a part hereof. 

5. On or about the 17th day of July, 19^ , an , | 

agreement and Option to Lease was entered into between 

• I I 

plaintiff and Irene H. Crabtree, as General Partner of 

• ! 

defendant Estree Company, which among other things gave to 

plaintiff upon exercise, the exclusive right (hereinafter 

referred to as the "exclusive option") to lease on January 1, 

1968, for a term of ten years the denised premises.' A copy 

of said Option to Lease is annexed hereto as Exhibit 2 ar.d 

i 

made a part of this complaint. 

* 

# • 

6. Pursuant to 6ald Option to Lease and the agree- 
ment of the parties, plaintiff at various times before 

* • I 

January 1, 1968, and before July 1, 1967, orally and in 

writing duly exercised its exclusive option. 

7. Since on or about July 1, 19^7 defendant 1 < 

Estree Company has failed and refused to accept and give | • 

due effect to said exercise, has failed and refused to 
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execute a written lease of the demised premises tendered to 
it by plaintiff* as required by said exclusive option end 
agreement* has filled and refused to honor and give effect 
to the exclusive option or the Lease Agreement* a copy of 
which is annexed to said Option to Lease* and has failed 
and refused to perform its obligation under said Option to 
Lease and agreement* although all of the foregoing ha 6 been 
duly demanded by plaintiff* but on the contrary has wrong- 
fully asserted and continues to assert that plaintiff has 
not dul> exercised the exclusive option and has threatened 
to permit others to occupy the demised premises and to 
refuse to deliver possession thereof to plaintiff although 
plaintiff will be entitled to occupy and to have possesion- 
of the demised premises on January 1* 1968 and thereafter 
for a term of ten years. 

8. At all times herein mentioned plaintiff hes 
been and is now ready* willing* and able to perform all 
conditions of the aforesaid Option to Lease and agreement, 
and the Lease Agreement annexed to said Option to Lease and ; 
has demanded performance on the part of defendant Estrec 
Company of ita obligations thereunder. 

9. Plaintiff has no adequate remedy at law. 

» 10. It is essential to determine whether plaintiff 

validly exercised the exclusive option and is entitled to 
occupy and have the possession of the demised premises on 
January 1, 1968, and thereafter for a term of ten years end 
to determine the respective rights of the parties in this 
controversy. 
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WHEREFORE, plaintiff prayj that it may have, 

1* A declaratory Judgment herein* pursuant to 
Section 3001 of the Civil Practice Law and Rules, declaring 
the rights and other legal relations of the parties hereto 
in respect to the matters set forth in the complaint, and 
that said Judgment declare that plaintiff duly exercised tit 
exclusive option pursuant to the agreement of the parties, 
and that plaintiff has a right to occupy and is entitled to 
possession of the demised premises on January 1 , 1968 and 
thereafter for a term of ten years pursuant to the pro- 
visions of the Lease Agreement attached to said Option to 
Lease. 


2. An order and Judgment directing specific 
performance of the Option to Lease and agreement, and said 
Lease Agreement . 


3. Such other ( and further relief as to the Court 
»y seem Just and proper, together with its costs and 


disbursements. 

Dated:. New York, New York 
December 2 $ , 1967 


tort! neuhall 7 XA 61 &;.& u- 

BARREN ' 

Attorneys for Plaintiff 
350 Park Avenue 
New York, New York 10022 • 

Telephone No. PL 2-5800 
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. * - EXHIBIT A 


ALL that lot or parcel of land, with the buildings 
and Improvements thereon, situate, lying and being in the City 
of New Rochelle, County of Westchester, and State of Hew York, 
bounded and described, as follows :- 

BEOINNIKO at a point on the southeasterly side of 
Main Street formed by its intersection with the dividing line 
between Lots 3 and 4 on a map entitled, "Map of Property 
belonging to the Oulon Realty Company", Hew Rochelle, N. Y., 
surveyed August 1906 by W. L. Hayes, Engineer and Surveyor 
and filed in the Register's office of Westchester County (now 
County Clerk's Office, Division of Land Records) April 9# 

1907 in Volume 25 of Maps at page 19; running thence along the 
southeasterly side of Main Street as shown on said map, the 
following courses and distances: North 54° 21' 10" East 39 
feet; North 53° 35' 00" East 50.00 feet, to the division line 
between lots 5 and 6 as shoxm on said map; thence along the 
southerly side of Main Street, as now laid out, widened and 
improved, 410.04 feet to the intersection of the southeasterly 

aide of Main Street and the ’westerly side bf Le Pevres Lane; 

thence South 28° 12' 17" East 184.83 feet to a stake; thence 
South 37° 03' 50" West 189.81 feet to the southeasterly comer 
‘ of a granu of land under water made by the People of the State 
of New York dated October 8, 1958, recorded in the Office of 
the County Clerk on December 29# 19^1 in Liber 6172, page 145; 
thence along the southerly line of said grant South 55° 43' 

10" West 290. 01 feet more or less to a point near the prolonga- 
tion of the division line between lots 3 and 4 as shown on said 
map; thence Korth 35° 2o' 07" West 31.54 feet to the prolonga- 
tion of the division line between lots 3 and 4 as shown on said 
map; thence along said line as shown on said map Korth 35 24' 

- . . 10" West 212.15 feet to the point or place of BEGINNING. 


TOGETHER with the right in common with the other 
tenants of the building known as 200 Main Street to the use of 
the driveway right of way immediately to the East of the building 
known as 183 Main Street. 

V EXCLUDING however that portion of the basement of 
the building known as 200 Main Street shown on the annexed blue- 
-print as "Crabtree" (now occupied by I5IP-C0 Manufacturing Inc.) 
and "Turner", and provided also that the area narked "Rear Yerd 
on said blucorint and the driveway? from Main Street and Le 
Pevres Lane to the "Common Entrance" be sufficiently clear and 
open to permit the tenants of said basement space, ingress and 
egress to and from said space. 


\ 
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EXHIBIT A - CONTINUED 

• 

ALSO EXCLUDING that portion of the premises known 
as 162 Hain Street, New Rochelle, Nev/ York, leased to New 
Rochelle Precision Grinding Corporation by lease dated April 
I960, which lease covers the entire basement floor of said 
-building, an entrance from Le Fevres Lane and the vacant land 
adjoining the southeasterly side of said building but provided 
that tenant has the right in common with the said NIP-CO 
Manufacturing Inc., "Turner", and New Rochelle Precision 
Orlndlng Corporation to incress and egress ov“r a driveway 
crossing In a westerly direction said vacant land. 

SUBJECT TO any encroachments by the structures on 
the premises hereby demised on any adjoining parcels. 

TOGETHER with all of the right, title and interest. 
If any, of the Landlord in and to any streets and roads abutting 
the above-described premises to the center lines thereof. 

TOOETHER with all of th right, title and interest 
of the Landlord in and to any and a..i strips and gores of land 
adjacent to or abutting the above-described property. 


I 


> \ 
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x . Th. undersigned, In consideration of tha su» of Ono Dollar 
<»1.00). the rocolpt of which 1. hereby acknowledged, h.r.b, S ivo. to 
Chrysler Motor* Corporation * 

hor.tn.ftor referred to a* Tenant, th. .xclu.lv. right to l.a.o, on 
Jen. 1 . 19 63 . the pro^vtv kr.oen s. 163 Xrln S^ 

4 maomUKKM l and 18C Main St. »d 200 Main St.. K.w 2ochelle, S.Y. 
ond dc.crlbed .. follow*: 

sjrsss 

Used c*r r.conditloninj shop In buildins at 200 ..aln St. en- 
i o Used car lot. 

: And .l.o th. coaplot. d..l.r.hi? facility pr.*ently occupied 
I by Sound View Chevrolet Co. 

"Th... promise* ar. *ore particularly described i«) Exhibit A 
attached hereto and aatle a part thereo.. 


»*» th. PM.1.W eoMltloh. ~« Mr.h .. th. Mr. »» 

h.r.te, „rh«d t.hlhlt .M h.r.h, —>• . P~« h.r..», .M 

-initialled for Identification l»y th. undersign*!. 

Th. afor.sald option nay only b. «.rcl.*l by th. Tenant giving th. 
' undersigned written nolle, of it. Intent to .x.rcl.. ..id option by reg- 
istered or certified nail posted In th. U. S. -11 at any tin. on or 
prior to th. day named In th. preceding paragraph hereof, and addre.a.d 




to the undersigned at TOO Ma in Street ■ — * 

(Address) 

— Mew York • 


„ icitwi (State) 

Failure by Tenant to .x.rcle. this option shall not cre.t. any obligation 

or liability to the undersigned whatsoever. 

3. ff'th. said option shall bo exercised by the Tenant, as abov. 
eeeclflcd then and In such ovent , the undersignod and Twnt ihall 

.uv^xh.r oi^^nkxtkuxxxxtUapxaon . —he. sign, acknowledge and 
.. liver an Indenture of leeee. In respect of the aforesaid presides, .n 
the fora of leas, annexed horeto; aarhed Exhibit A . > 


.Page 1 Of 2 


0.4p m : 


I 


•OPTION TO LEA^ 


Pace 2 of 2 


■ 
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Signed , scaled and delivered this day of vV (.'/ </ /O' 




IN PRESENCE OF: 


LAXDLOnO 



f' 


C'S . 

y ; •< 


, d — 

^ * ■•* y/rf /* 


- LANDLORD BEING A CORPORATION 


STATE OF 


COUNTY OF 

\ 


“ » RaiEMBERED that on this day of. . 19 . boforo no. 

s Notary Public ^ personally case 

'■ °* i Landlord heroin, 

and acknowledged as such officer that he did sign the coapany's name to the 

foregoing Instrument and that the signing of the same is the duly authorized 
and voluntary act and deed of said Company for the uses and purposes therein 
■entioned, > 

. ^ N '.. 

IN TESTIMONY WHEREOF , I have hereunto subscribed ay naae and affixed 
ay official seal on the day and year last aforesaid. 


Notary Public 
My Coaalsslon expires: 


5 KENT - LANDLORD BE ISO AN INDIVIDUAL 


STATE OF 
COUNTY OF 



. “ IT HttEKBERED that on this 1 ? — \|»y of $<■<>_ , III V , before me 

a Notary Public ^ perso'&ally'^aa^ 

- .. . , Landlord herein, 

and ac know. edged that The/they did sign the foregoing lnstruaent as ffre/their 
voluntary act and deed for the uses and purposes therein mentioned. 

IN TESTIMONY kKERtOF , I have hereunto subscribed ay naae and affixed 
ay official seal on the day and year last aforesaid 
I 

£ -k->/ - hirjllL, / 

Notary Public^— 7~^ 

a cr.iT.x v^CtaLA*. rv. 

My Coaalsslon expires 

- u> Vk'wUtW**"* *»• -*\» 





between Estrec Co. A Partnership 

having an office at 200 Main Street, New Rochelle , K.Y. 

aa Landlord, and Chrysler Motors Corporation 


• - Delaware corporation, having an office at 7000 E . 

: • Haven Kile Road, Detroit 31, illchlgan aa Tanant. 


WITNESSETH: 


Landlord, in consideration of the rente to be paid and the covenants 

and agreeaenls to be performed by Tenant, hereby lets and Tenant hereby hires 

• » 

premises with appurtenances thereunto belonging located at 163 Main St. 

1®® Main St. and 200 Mein St. Kew Rocheljalescrlbed as follows • 

“ or 

CSCRIPTION The Automobile dealership facilities presently occupied by 

Crabtree tfetor Sales. Inc. consisting of two Autonobile 
showrooms, service shop, body shop, new cor service shopdn 
has ament of building occupied by Sound View Chevrolet Co.), 

-* ; — Used car reconditioning shop In building at -200 toin St. 

and a Used car lot. 

i 

And also the complete dealership facility presently occupied 
• by Sound View Chevrolet Co. 

These prealsas are more particularly described In Exhibit A 
attached hereto and cade a part thereof. 


i 


I/TH0R1ZED 

SE 


EMI 


KNT 


to be used for an automobile sales and service establishment. Including, but 
mot limited to, the males and service of all types of motor vehicles, and the 
" lr51# ~® I ~ iuch ■•rcfiandlie - ai la'ordlnarlly sold by a dealer, and other purposes 
incidental to an automobile sales and service establlsnment , or for any other 


120 


lawful purposes not injurious to the reversion, for a term of 

1 

months, beginning on the 1st day of January , 19 68 , and ending on 

the 31s blay of Oocva.bcr 19 77. at a total rental of Five Hundred end 

.Eighty Toous .-.nd Pol lcrs()530,0 0Q. Pd^able. in equal monthly installments of 

$A,933.33 «-er pont h in advance on the first business 







day of each month during the term. 


RIGHT TO 
LET AND 
CONDITION 
OP PREMISES 


POSSESSION 


COVENANTS 
TO REPAIR 
ARD TAKE 

cars or 

PREMISES 
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3. Landlord warrants and represents that It has the right to let the 
above described prcaiscs for 'the aforesaid tera on the terms and conditions 
herein contained and that the buildings and laproveaents , Including the 
electrical, pluablng and heating equipment (and elevators. If any) and other 
equipment In the leased premises, are In first class order and repair. 

3, Landlord covenants and agrees that the prealses will be delivered 

e 

e 

to the Tenant at the commencement of the term, free from all tenancies and 
occupancies and free from all complaints, reports, notices or orders with 
respect to violation of any federal, state, municipal or other governmental 
levs, ordinances and regulations. 

4. Tenant shall make all repairs necesssry to keep the demised premises 

aiui the buildings and appurtensnees situated thereon In as good order and 
condition as when delivered to It except exterior and structural repairs, 
repairs to ths roof, snd such othsr repairs as may be necessary by reason of 
ordinary wear snd tear, damage by fire, the elements or other casualty, or 
damage to plate glass, which Landlord shall make. 


COVENANT TO 
PAT RENT 


S. Tenant shall pay the specified rent and upon expiration of the term 

* ' 

remove lta goods and effects and peacefully yield up the premises to tho 
Landlord, 


ISS10NME.VT 
OE LEASE 


f. Tenant shall not assign this lease or sublet the premises without 
the written consent of the Landlord, such consent not to be unreasonably 
withheld, except such assignment or subletting ba to a corporation then 
owned or controlled by ths Tenant or to Chrysler Corporation or to a 
corporation owned or controlled by Chrysler Corporation or to any subsidiary 
of Chrysler Corporation or to any. othsr financially responsible party. 


MAJOR 

CHANGES IN 
PREMISES 


7. Tflcruuuoaccx xixx aocycxa xxxjc xxxt rxax tr zixx 

7. Tenant reserves the right to cake major structural changes in the 
leased premises without written consent of the Landlord, provided, however, > % 

that said changes would not violate the landord's obligation to Its other 4 

tenants) and provided any such ianrore.-aonfes shall become tho 
property of the landlord at tho termination of the lcaso, and 
any renewal or extension thereof: 





.< 

f, 


LANDLORD'S 
REPUESEN- 
TATI03 OF 
uwrui. USE 
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•. Landlord represents that the lessed prcnlscs may be lawfully used for 
an autoaoblle sales and servlco establishment , including sales and service of 
any motor vehicles, and Incidental purposes. If any law, ordinance, riling, 
order or regulation now exlats or Is hereafter enacted prohibiting the uae of 
aald premises for any one or more of the foregoing purposes, then Tenant may, 
at lta option, terminate this lease and all of Its liability hereundor shall 
***** from and after the date when such law, ordinance, ruling or regulation, 
or prohibition becomes effective, and any advance rental shall be apportioned 
-amd refunded to Tenant. 


FIU AND 

OTHER 

CASUALTT 


•. If the premlaea shall be ao damaged by fire, casualty, or other 
cause or happening, or If any lawful authority shall order demolition or 
removal of any structure covered by this lease, so as to render the premises 
•aflt for Tenant's proposed use, then this lease shall terminate at the option 
•f the Tenant and Tenant's obligation to pay rent shall cease, and any unearned 
rent paid In advance ahall be refunded to Tenant. 

If the demised premises shall be partially destroyed by fire, casualty, 
or other cause or happening, or be declared unsafe by any lawful authority, 
then the demised premises shall be promptly restored or made safe by Landlord 

e 

and n Just proportion of the rent specified shall abate until the leased 
P**® 1 *** shall have been restored or made safe wlthlt ninety (90) days after 
Partial destruction or declaration rf unsafe condition; provided, however, 
that should said premlsea not be restored to their former condition end/or 
■ade safe within ninety (S3) days fron the date of said partial destruction 
or declaration of unsafe condition thereof, then, the Tenant, at its option 
®*P and terminate this lease In Its ontlrety, and If Tenant exercises 

the option jto cancel, then any unearned rent paid In advance ahsll be 
refunded to it. 


COXDEUNATION 10. If all or any portion of the demised premises shall be condemned or 

taken by lawful authority. Tenant, at its option, may cancel or terminate 

9 

***• !•••• at any time after final order of condemnation or takiny, and any 



i 
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unearned rent <:aid by Tenant in advance shall be apportioned and i .(funded to 
It upon such termination. 


II. LanJlord may, during the tern of this lease, at reasonable times 
end during usual business hours, enter the premises to vice them, and, 
except In case of renewal c r extension, may, at any tine within two (2) 
months next preceding the expiration of the specified term, show the presses 
to others for the purpose of rental cr sale, and may affix to any suitable 
parts of the prcnlses a notice for lease or sale thereof. 




12. I^/sny/aiyirfliflns or l^pr^vefceirfta , e/fce/t poking or jrdll 
*/• ft Tjrfaji^'e exiepse /r.lf Tenant shall Install or acquire ownership 
of previously Installed she vlng, lighting fixtures, removable partitions. 


trade fixtures, machinery and equipment, or advertising Signs, they shall 


reus In Tenant's property and nay be removed prior to termination of Tenant's 
occupancy, provided, however, that Tenant shall repair any damage occasleamd 
by removal thereof and shall at Landlord's option restore or replace any 
structural parts cr Improvements which may previously have been rowed by 
Tenant . . 

A 

13. If Tenant shall fall to observe or perform any of Its obligation 

under this lease and shall fall to cure Its default within thirty (30) days 

• • 
after notice from Landlord to do so, or If Tenant shall be adjudicated bank- 
rupt or become Insolvent or shall make an assignment for the benefit of 


- nmdltors, thee in any cf said cases, Landlord may lawfully enter into on 

- ^pon the leased -premia es or .any .part thereof _qnd .repossess the qomm and 

the Tenant and persons claiming under and through It, and remove say 
effects, forcibly If necessary, without being guilty of trespass and without 
prejudice to any remedies which oay be avellablc for arrears of rent or for 
Tenant's breach of covenant, and upon entry ns aforesaid, this lease shall 
terminate and wholly expire, and Tenant covenants that in case of auch termina- 
tion It will Indcnnlfy Landlord against all loss of rent which Landlord may 
Imcur by reason cf such termination during the residue of the specified term. 
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14. Tenant agrees to Indemnify Landlord against any actions or cloias 
which way be asserted or brought by third parties against Landlord and which 
are based upon Tenant's negligent acts or oalsslons In connection with its 
ose and occupancy of the leased prealses. 

15. Landlord hereby valves all clalns against Tenant, Its subtenants 
or assignees, for loss or daaage caused by fire, explosion, or perils 
■oraally Insured against by standard fire and extended coverage Insurance 
policies, regardless of the cause of such daaage, Including daaage result- 
ing froa the negllgenco of Tenant, subtenants or assignees, their agents, 
servants or eaployees. 

1C. Any holding over by Tenant or any assignee or subtenant beyond the 
expiration of the specified term shall give rise to a tenancy froa aonth to 


farther tei 


stated 


stlon and up 


the Landlord notice oT 


and conditions herein 




rntlon to renew not less 


H0T1CXS 17.ifl. All notices to be given hereunder by either party shall be in 

writing and given by personal delivery or registered nail to Landlord at 


the following address: 


200 Main St. Kev Rochelle, N.Y. 


or to an officer of the Tenant, and the 
(ate of any notice by registered aall shall be deeaed to be the date of 


-registration thereof. 


00VEKX3E 


rsler Corporation oeases production 


Mobiles and trucks 


for civilian use, thentF 


L- at the option of the Tenant, shall 


fed any advance rental shall be apporl 


nd refunded to 


. >//<! 


BIGHTS OF 
SUCCESSORS 


IS* SO. The teras and conditions of this agrecacnt shall inure to the 
benefit of and bo binding upon the parties hereto and their respective 


heirs, representatives, successors or assigns. 


I 
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19. Tenqnl nay, st Its option, /btoln a renewal of this lecse for a 

a 

further tern of equal duration and upon the terns and conditions herein 
Stated by giving to the Landlord notice of Its intention to renew not 
lass than sixty (60) days prior to the expiration of tho specified tern. 
All the terns and conditions of the renewal lease shall bo the sane as 
those herein contained except for the earn which shall expire ten (10) 
years after the date of expiration of this lease and the rent which 
* shall be^appralted rental value of the demised prenlses at the date of 
the Tenant's exercise of the option to renew, or the rent e( Fifty , - 
eight thousand dollars ($38,000) per annum hereinabove reserved, which- 
ever shall be higher. In the event that the Landlord and the Tenant 
are unable to agree as to the appraised rental value of the demised 
P™* the same shall be determined by arbitration according to the 


I rules of tiie mecrlcan Arbitration Association. 


4/A' 


t ! 

20. This leqse and any renewal hereof shall he at all tines subject 

I 

and subordinate to the lien of any mortage now or hereafter placed upon 

the demised precises or upon the pVenlsea of which thy denis ad prenlses 

, * • l 

are a part provided, however, that in no event shall such sort age exceed 

jin anount sixty percent (60 t!) of the then oarkot value of the premises 

—2 I 

\ covered thereby and shall be originally held by a bank, trust coapcny 

P l 

"To r'iasu venae conpony author Ire2'td _ a6 bu< I fieSsTft Tl»-STatr of- Tew York. - 'r' 

I 

? I 

9 

i|21. In the event that the taxes assessed against the prenlses owned 

! ' j 

by the Landlord, of which the demised prealsas are a part, shall In any 

i . i 

!year during tha denised term or any renewal tern exceed In ar-ount the 

* t 

j taxes levied and assesred against said prenlses by the City of Lew 

, j ; 

; Rochelle for the calender year then the anount of suck Increase ' . 

i I 

^shsll he apportioned pro rcta over all of the prenlses owned by the ' 

' 

' Landlord of which tin dco!tc«l prenlse* are a port end the anount of • ! 


( !sucb Increase ratably apportioned to the dcnlsed praalses during any 

I 

• tuck CAlcnJar year shall bn p.iid by th: Tenant as additional tent 1< 

b 
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ALL that lot or parcel of land, with the buildings 
and Improvements thereon, situate, lying and bolng In the City 
of New Rochelle, County of Westchester, and State of New Toxic, 
bounded and described, as follows:- • 

EEC INNING at a point on the southeasterly side of 
MaTt Street formed by Its Intersection with the dividing line 
between Lots 3 and 4 on a map entitled, "Map of Property 
belonging to the Gulon Realty Company", New Rochelle, N. Y., 
"surveyed August 1906 by W. L. Hayes, Engineer and Surveyor 
and filed In the Register's office of Westchester County (now 
County Clerk's Office, Division of Land Records) April 9# 

1907 in Volume 25 of Maps at page 19; running thence along the 
southeasterly side of Main Street as shown on said map, the 
following courses and distances: Nox*th 54° 21' 10" East 39 
feet; North 53° 35' 00" East 50.00 feet, to the division line 
between lots 5 and 6 as shown on said map; thence along the 
southerly side of Main Street, as now laid out, widened and 
lapx*dved, 410.84 feet to the Intersection of the southeasterly 
side of Main Street and the westerly side of Le Pevres Lane; 
thence South 28° 12' 17" East 184.83 feet to a stake; thence 
South 37° 03' 50" West 189.81 feet to the southeasterly corner 
of a grant of land under water sude by the People of the State 
of Mew York dated October 8, 1958* recorded In the Office of 
the County Clerk on December 29# 19&1 m Liber 6172, page 145; 
thence along the southerly line of said grant South 55 43* 

‘ 10" Vest 296.01 feet more or less to a point near the prolonga- 
tion of the division line between lots 3 and 4 as shown on said 
nap; thence North 35° 26* 07" West 31. *4 feet to the prolonga- 
tion of the. division line between lots 3 and 4 as shown on said 
map; thence along said line as shown on said suip North 35° 24' 
10* West 212.15 feet to the point or place of BEGINNING. 


TOOETHER with the right In common with the other 
tenants of the building known as 200 Main Street to the use of 
the driveway right of way lsaedlately to the East of the building 
known as 180 Main Street. * 

EXCLUDING however that portion of the basement of 

the building known as 200 Main Street shown on the annexed blue- 
print as "Crabtree" (now occupied by KIP-CC Manufacturing Inc.) 
— en d "Turner", and provided also that the area marked "Rear Yard 
on said blueprint and the driveways from Main Street and Le 
Pevres Lane to the "Common Entrance" be sufficiently clear and 
open to permit the tenants of said basement sp/ce. Ingress and 
egress to and f 1*001 said space. 



ALSO EXCLUDING that portion of the premises known 
AO lo 2 Main Street, Now Rochelle, New York, leased to New 
Rochelle Precision Grinding Corporation by lease dated April 
i960, which lease covers the entire basement floor of said 
building, an entrance from Le Pevres Lane and the vacant land 
adjoining the southeasterly side of said building but provided 
that tenant has the right In common with the said NIP-CO 
Hanufacturing Inc., "Turner", and N-w Rochelle Precision 
Grinding Corporation to Ingress and egress over a driveway 
crossing In a westerly direction said vacant land. 

SUBJECT TO any encroachments by the structures on 
the premises hereby demised on any adjoining parcels. 

TOGETHER with all of the right, title and Interest, 
If any, of the Landlord In and to any streets and roads abutting 
the above-described premises to the center lines thereof. 

TOGETHER with all of the right, title and Interest 
of< the Landlord in and to any and all strips and gores of land 
adjacent to or abutting the above-described property. 
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CIVIL COURT OP THE CITY OP NEW YORK 
COUNTY OP NEW YORK 


JANES POLK, 


Petitioner, 


- against - 
CROSS & BROWN CO., 


Defendant . 




x 

t 

i 

t 

t 

X 


Index No. 


ANSWER 


Defendant Croea tc Brown Co., appearing by Its 
attorneys Kelley Drye Nswhall Maglnnes & Warren, alleges 
for au answer as follows: 


i 


,1 


1. Defendant denies all allegations contained 


: In the First Cause of Action except that a demand was 

1 


made And refused. 


2. Defendant denies all allegations contained In J 


the Second Cause of Action. 


APPIRMATIVE DEPENSES 


3. The Indorsed complaint falls to state a 


a 


- cause of action. 


4. Plaintiff has released, and otherwlc 


lived, J 


j all claims made against defendant In the Indorsed complaint. 


•; June 7, 1967 


» 
l 

KELLEY DRYE NEWHALL MAOINNES & WARREN 
Attorneys for Defendant 
Crose tc Brown Co. 

350 Park Avenue 

New York, N. Y. 10022 I 


r 
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CIVIL COURT OP THE CITY OP NEW YORK 
COUNTY OF JTW YORK 


JAMES POLK, 

- against - 
CROSS & BROWN CO., 


Petitioner, 


Defendant. 


x 

t 

t 

• 
e 

i 

APPIDAVIT OP I 
! SERVICE BY MAI L I 

t 

Index No. 


STATE OP NEW YORK 
COUNTY OP NEW YORK 


) 

s SS.: 
) 


THERESA R. ALIEN, being duly sworn, 
dep. ses and says that die is over the age of eighteen years, 
that die resides at 6l-47 Eliot Avenue, Middle Village, 

New York * and that she la not a party to the above 

entitled action * . " 

That on the 7th day of June , 1967, 6he 
served the annexed Answer 

on the attorney(s) hereinafter named by depositing (a) 
true copy(lex) thereof contained In (a) securely sealed, 
postpaid wrapper(s), properly addressed to the said 
attorney(a) as follows: 


Gerald Mann, Evq. 

(Mark Fresco. Esq., 
of Counsel) 

Legal Aid Society 

2 U 9 Sullivan Street 

New York, New York 10012 


? 


/ 
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In the letter box regularly maintained and exclusively 
controlled by the United States Government at No. 350 Parle 
Avenue, Borough of Manhattan, New York, New York 10022. 



to before me this 

day of jane . 1967. 



— SCPH WARREN 
Notary Public. SUM ol Nnw Yor* 
No. 03 9639130 
QuaMAod In B-o.-x County 
Con. rood m Now York County 
CommJsiion £<pun March 30. 1968 
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UNIT ZD STATES DISTRICT COURT 

SOUT.'T.rZi DirTKXCT or NEW yo:_T 

X 

AUTOOI.Y R. DX CARLO and DX CARLO 
DODGE, CS„ , 

Plaintiffs, i 

-against- a 

CR3YSLEA r'OTOR} CORPORATION, l 

Defendant. i 

— 1 

Plaintiffs, for thsir complaint herein, nUc'.oi 
Plaintiff, DiCarlo Dodgs, Inc,, is a duly 
qualified corporation organised and existing under the lavs of 
ths State of Kew York. 

2. Plaintiff, Anthony R. DiCarlo, is a fiftv-w-,* 



3, Upon information end bcllof, defendant Chr**“ljv 
Kotors Corporation is a corporation organised and existing i-iJcr 
ths lava of tha Stato of Dolavara, with offices at 17S1 Dre.v v.iy, 
New York City, Ssv York. 

4. Jurisdiction of this Court lo founded on 
IS U.S.C. S1222. 


# ) 


t * 

i 

» 

i 

. t 

i 

i 

i 

; 

i 

Compiart 


I 


5. Defendant has failed and refused and r.v era 

to act in good faith 
I 

(a| in psrfornlng and complying with t!:« : 

and provisions of tho plaintiffs* frrv. ;ii • 
•gretrant hers inaf ter described* and 
(b) in not issuing a permanent franchise 


agreement, as hereinafter core fully • t 
forth. 
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i 

i 

(, Defendant la engaged in the Manufacture of 

Dodge passenger cars and track® for aale under Its aaxk and naae 

throughout the United States* 

• ( 

7. Plaintiff. OiCarlo Dodge, Inc., is a distributor 

and retailer of Dodge cars and trucks, and plaintiff, Anthony R. 
DiCu*.lo, is a fifty-one percent stockholder of said corporation. 
The two plaintiffs shall hereinafter be referred to ea •plaintiff- 
distributor.” . 

8. Plaintiff-distributor started as a distributor 

and retailor of Dodge cars and trucks in 1955 in valJen, Bev 

. < 

Tork, under the nans of DiCarlo Kotors, Inc. * The naans of the 

4 • 

corporation *vas changed in 1965 to the proseat naae of CiCtrlo 
j Dodge, Inc. 

9. Plaintiff-distributor maintained its business 

» 

! in a building and on land which woe owned by it and nwnberj of 
plaintiff, Anthony R. DiCarlo's faaily. The building and lord • 

were worth approximately $45,000 for its use as an aotoaobllo j 

| 

retail establishment. j 

• i 

10. Plaintiff-distributor operated frea 1955 to 

October, 1905 -in Walden on a -profitable -basis, for .both the , 

fondant aid ltsolf. 

11. Plaintiff-distributor caintainsd s better than 

\ •: 

averago oaloo position during the entire period of 1955 to 1555. 

t 

12. Plaintlff-diatributor during 1964. the l'-at 

full year during which it operated at walden, ’’aw York, cell in 
excess of tho ninl-nua sales rasponsibillty attributed to it by 
defendant. ; 

• i 

. r 


• • 


. 






I 


! 
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« » 

I3« Upon information and belief , dafend&nt for ti u 

two years l.mnodiatoly preceding tho plaintiff-distributor fceir.~ 
«iven ito Hmvburg, Sow York distributorship, did not have a 

j 

distributor in said locality. 

% 

14. Xn or about Novenbor. 1964, and early in 1365 , 
plalntlff-dictrlbetor and defendant entered into nsgotiaticr.n to 
transfer plaintlff-dietributar's business operation from Walden. 
Sew York, to Eewburgh, few York. 

15. Xn or about February, 1565, plaintiff- I 

i 

distributor agreed to open a Dodge distributer ship in the Town 
of Eawburgh and defendant agreed to transfer, grant and issus a 
pemansnt Dodge distributorship to tha plaintiff-distributor for 
Am area encompassed by tha following towns i houborgh, Rock 
Tavern, hosoton, Vails Gate end Plsttcklil. 

16. Xn or about Fobruery, 1565, plaintiff- 

| 

distributor and defendant entered into a lottor agromant doted 

I 

February 26, 1555, covering the plaintiff-distributor's new 
franchise araa ret forth in paragraph "15* hereof. 

17. Plaintiff-distributor was advined tbet tha 
latter agreement of February 26, 1955 was a temporary urnsuve 
ponding its construction and or=mni=r.tiOT-of tho factHtirrc in 
the Trim of Kewfeurgh and that inor about September, 1C65, r. 
pexaancnt direct dealer agreement would be issued to it cowrie j 
tha salo of passenger cars end trucks. 

IS. Plaintiff-distributor simultaneously %/it*, the 
construction and organisation of tho facilities in the Town 
Newburgh, disposed of ito thon existing prenimso in Walden, Tc./ 


i 


i 
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I 


York, at a substantial losr. 

19. Plaintiff-distributor obtained a aubetantlal 
loan froa the County National Bank, >:svburqh, New York, to fin or.-, 
the construction and organisation of said new distributorship. 

20. Plaintiff-distributor reinvested ths nonios 
that it received frca tho proceeds of ths salo of ths property 
in ifsldsn, New York, as well as other resources which consti- 
tuted the bulk of Anthony a. DlCarlo's fatally* a savings tov.irda 
tbs establishment of ths new distributorship in the Town of 
Newburgh, New York. 

21. Tho letter agreement of February 26, 1965 
provided in part as follows* • 

•(5) Zf this arrangement does not tormina to 
sooner as provided in Pftrcsrcp’a (3), abovn, and tbit 
continues in efrect for tho period set torch in said 
Paragraph (3), ZOX&, at expiration of etch period, 
will cm tor into a regular Dodgo Direct l),aler *>gr*»eru,:.c 
with D2MU33, provid-id that ECMCA has fulfilled ail of 
tho following conditions wiiich D3M.SA understands ana 
agrees to ba reasonable and necessary i 

(A) Provided and ralntalnnd nst workir" 
capital for use in t.v* purchase, salo a::J rcrvlcj 
of Dcdra pocienqer cars and trucks in the aaounc 
not less than $S0,GG0. 

(D) Additional construction of new 

* facilities fer tha sala end service of Dodge 

pascar:r.r c?rf ar.d trucks located rr. route 9 v. 
Nos/burgh, !.'ow York, In accordance with the 
architect' a drawings submitted. 

1 (C) Jirployed and raintclr.rd in D3\IS?.*3 

employ.:, on t tbreo (3) now Dodge pu? 3 f>..g*r car erd 

truck salesmen. 

(D) Provide DCEC.E regularly, on Zzzc r. . • 
satisfactory to C33C3, with a renefci y financial 
ctatcrvr.t o.C IhlMSH'S D.r’ifi pamar/ nr car rod 
truck btslnsr.s by tho tenth (13th) of thn :x>r.tU 
following Urn nonth cover oU oy each ststii«uit. 


/ 
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I 

( L ) During the period this arrangement 
ha a continued In effect# F^vLna has rold r.t rot nil 
in tha Gales Locality described la I'aragrarjh (1) * 
above* a sufficient number o£ cow DoC-o rc-renrir 
cars and truc!:s to egual or cxccod DViIIR'S Dadgr» 

passenger car uid trusk liln i . ’T .u a S&*es ivdti'ossili*** j 

ty (las) aa defined in Paragraph 7 of tho Dodge 
Direct Dealer Agreooant. 

(F) DEAXCr. la otherwise trial if lad for 
a regular Paige Direct Dealer Agreement." 

22. Plaintiff-distributor at all tiaas during tha 
tore of tho letter egrefoant cf February 23, 1253 perforate r.ll 
the conditions on its part to bo performed, and acted In go^d 
faith towards defendant In perforating the tones cf tha frar.-'.hlao. 

* 23. Upon lnforcaticn and belief# defendant in ca 

0 vcr.aH policy of eliminating trail distributors and subacUu- 
h jnj its ova direct distributorships undar its "dealers' En^.'.r- 
prisee" Division# In or about Octobor, 1935, failed to las.-- » 
permanent Dodge Direst Dsaler Agreanent to tho plaintiff- 
distrlbutor as provided for In said agroeaent, alt!\ough duly 
demanded# upon tho pretext that defendant wa* not issuing • i. ^n- 
ent direct dealer agreements. Several oonthe later, dafor..,-nt 
elelsM that plaintiff-distributer had cot act its ninicum '.»iw 
responsibilities. 

24. Dafondant in or sbout February# 15G5# erC.ofi'.oj 
• upon a progress to bring about tho termination of claintlff- 
distributcr'e frcnchirs. Arong the acts ccoesitted by tho ' 
Cendant in the couruo of said pregraj* are the folic-* ing« 

(a) Defendant caused the plairt l£f-dietri 

who was not then represented by counsel to mtar lr.to j . 
lsttor agreement doted February 2G, 19f»5 upon the prot-. r. 
that thie would eutosetic tlly become a pexra:.unt Dir^-; 

.»r- ;.<jroar..onc einllar to t’ie one which it then bo - » 


I 



I 


I 

I 
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for the Kalden area la or about September, 1965# Immediately 
prior to defendant 'a ennouncemont of lta 1966 vodola. 

(b) Dtftndant cauaod the termination of the 
permanent Direct Daaler Agreement for the ’./alfien distri- 
butorship a a a condition to tho ioeuaace of the perr-r.cnt 
Direct Dealer Agreement for tho Bewburgh distributor' h-?« 

■ii e f v'vich resulted in a eubetantial monetary loss to 

the plaintiff-distributor. 

(e ) Defendant to* 1965 to date has attribut e to j 
plaintiff-distributor an incorrect and unrealistic sales j 
responsibility for the area eaoeepassed by the Ue*b.irgh j 
distributorship, all with a view toward enabling tho £e- j 
fondant to fabricate a baste for terminating said Bcwbcrgh j 

! 

distributorship. i 

(d) Defendant >auv or should have hnowa that said • 

■inimn Bales responsibility was incorrect end unrealistic • 
as evideneod by their prior experience in the area. 

(e) Defendant in or about October, 1965# intimi- 
dated and coxresd plaintiff-distributor to aroulasc* in 
the signing of a second letter agreement in llsu of ths , 

issuance of a pernmont- Direct -Dealer AgrecMt-by-t^eat- • 

ening to terminate the franchlao entirely if plnintl-I- I 

distributor refuecd consent to euch demand. 

\ 

(i) On or about October 5# 1965, plair.tlff- 
dlstrlbutor capitulated to defendant's coercion ar.-.« 
entered into a new lottor agreement with tho cerement 

i 

for a period of tn years. 


I 


I 
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( 9 ) Defondant by tha October 5, 1965 letter 
agreement increased the era a to lncludo the following 

• I 

towns 1 mybrook, Montgomery* Pina Cush* Thompson Ridqy, 

I 

Walden and Kallkill, and required the plaintiff-distributor 

I 

to increase his not working capital from 950*000 to 


160,750. 

(h) Defendant's ostensible dissatisfaction with 

I 

plaintiff-distributor's rules given as a reason for 
falling to Issue a peroar.cn t Direct Dealer Agreement *ni 
a subterfuge. 

(1) Zn or about Sopterbor, 19C7, defendant once 
again refused to issue a permanent Direct Dealer Agrc nont : 


to plaintiff-distributor. 

(j) Defendant placed plaintiff-distributor* a 
account on a C.o.D. basis effective October 5, 1967 in 
violation of tha plaintiff-distributor's dintribitor<i'rlp 
agreement and thereby further hampered plaintiff- 
distributor's efforts to operate its distributorship 
efficiently and profitably. 

(k) Dofcndant in or about ITevceber, 1967, inti ;L- 
tfatod and coarcad plaintiff-distributor to acquicecc to 

1 

on extension of the then existing letter agreement in 
\ieu of the issuance of a peraanont Direct Dealer Agvuv- 
neat by threatening to terminate tho frcnchlso entire:*/ 
and step delivery of all Dodge earn and trucks If plblrtlff 
distributor refused t. consent to each demand. 

(l) Plaintif f-dlctributor cspltulotod to defr.-. 1- 


i 

l 

I 

1 

» 

1 

i 

r 

4 

I 

I 

« 

I 

I 

i 


I 



1 

1 
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ant' a coercion and abroad to an ex tana Lon of the letter 
agreement for an additional period of one year. j 

I 

(a) Defendant submitted for signature an agree- I 

I 

oent which purportedly vaa an axteaaion of the then 
easting letter agreement. hut which vaa. in fact, a now 
agrees ant embodying additional terms and conditions which , 
defendant knew plaintiff-distributor could not accept. j 

i 

(n) Defendant haa threatened to terminate plainticf- 

I 

distributor's distributorship agroament and cot off its 

I 

supply of Podge cars end trucks. t 

25. Defendant as part of the intimidation and 

coercion of plaintiff-distributor haa refuaod to discuaa any cf 

• | 

the aforesaid matters cr changes in any of the provisions cf t. j 
. ' 

proposed extension agreement and offered said extension egr/vyssnt 

i 

solely on a “taka it or leava it" basis. 

26. Defendant haa set a ten day deadline Which . 

will expire on or about January 12. i960. 

27 Plaintiff-distributor at all tlcas during tha i 

j 

tarns of the Newburgh franchise haa par formed all conditions on , 

I 

its part to be par formed, and acted in good faith toward t:*.a 
defendant in performing the turns and conditions of tha franchise. 


28. Ey reason of the matters haroinabovo allcj'J, 



plaintiff-distributor has boon damaged in an amount not less 
than $di*90J. 

29. Tho dax-gao cat forth in paragraph *28" hr.rcbf 
will nst adequately cc~ oerxnt ian plalntiff-dintributor in tVc 
event of d.ifcrdrot's txrnination of pl^intlf.'-dlstribator's 

i 


I 
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Ha^’.ryh fruv'Mn and it lv essential tl.at an i r. 


't V.wl. . . 


Isaac '! ( s cvt r.t Iny t it WTrr./»i tart ina'.itvt o: 


KV.5R--3G?.£, plaintiff* ar»: jtdnrvr.t c.ci*. t> 

£vfcc *. frr rnliof la t v .a nn. of 541,009.0 . 

iiijUa..j.nn t,»cr><'. 1 l\.r. kj-,.2 .t;«> r*»v tea «.c*er.-.- 

it* citieKT-., a-.-.ita, ec*.plo;*>n* aad ntro.Tir".. trn-. tnr- ir.-*-*- 
plaintiff*' xxar.^Uire, o&rtKulcrly, chat pcxunsi o. «. - 

franchise vt.lrh retire.* dnfenJart ta a-'-r >-V nlairtlf.r. with 
Dcvlj* ^tutu^ar CCti, txa:<v» ».-.i pit ts ar - Ub^u U::a. i.u. fcl .. 
purch. r..' c - parts, um. i(*ais; a c.fw..v t ; (direct l^.-aer «-«„»•• 
tact) U.irxui*« acraoraut, tooatr.ar with trio coat* ic»:. cix^. - 


sent* of thin action, including raaoona.Ua attorney* n t*ec. ?. 
such ot!" jt and differont relief as tba Cjort any dec a just erv 
proper. 

Data j i Now York, Be* York 
January 11, 1943. 


josl 5 . rrr»« 

- ' / /'S 

attorney tor Pi-inti ff* 
110 Beat t>bth Stroct 
■ r Uew full, !•*. Y. lf*’.’32 


h . * • r 
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UNITED STATES .DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



ANTHONY R. D1CARL0 and DICARLO 
DODGE, INC., 


Plaintiffs, 


- against - 


CHRYSLER MOTORS CORPORATION, 


Defendant. * , — , 

frfjy.w 

Defendant, Chrysler Motors Corporation, br-^ta.j/l'r 
attorneys, Kelley Drye Newhall Maginnes ft Warren, answers 
the complaint herein as follows: 


Civil Action 
Pile Ho. 

68 Civ. 163 


AMENDED ANSWER 
and 

COUNTERCLAIM 


1. Denies having sufficient knowledge or Infor- 
mation to form a belief as to the truth of the allegations 
contained in paragraphs 1, 2, 7# 8, 9, 10, 11, 12, 18, 19, 

20 and 29 of the complaint. 

• . 

2. Denies the allegations contained in paragraphs 

4, 5 b 6, 13, 14, 15, 17, 23# 24, 25, 26, 27 and 28 of the 
complaint. 

i 

3. Denies the allegations contained in paragraph ■ 
16 of the complaint except admits that in or about February, ( 
19^5 a letter agreement dated February 26, 1965 was entered | 
into 'by defendant, but begs leave to refer to the agreement ' 
Itself for its terns, provisions and conditions. 

I 

4. Denies that plaintiffs performed all the con- 1 
dltions on their part to be performed or acted in good 

1 

faith towards defendant in performing and carrying out 
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their obligations under the letter agreement dated Feb- 
ruary 26, 1965 as alleged in paragraph 22 of the complaint 

and alleges as a separate defense to the action that 

/ • 

plaintiffs failed and refused to perform and breached, 
among others, paragraph 5 (A), (B), (c), (d) and (E) of 
)he alleged agreement and failed to act in good faith 
within the meaning of Section 1(e) of the Automobile 
Dealer Franchise Act, (15 U.S.C. 51221 (e)), in, among 
other things, failing to provide and maintain the agreed 
to amount of working capital, failing to construct and com- ‘ 
plete new facilities for the sale and service of defendant's^ 
products as required, failing to employ and maintain three 
new Dodge car and truck salesmen, failing to provide defen- 
dant with the agreed to monthly financial statements, and 
in falling to meet the agreed to minimum sales responsibil- 
Itjr. . ! 

■ 

FOR A FIRST D5FEKSE ! 

5. The complaint fails to state a claim upon 

which relief may be granted. 1 

• ♦ 

FOR A SECCIP DEFENSE 

6. The Automobile Dealer Franchise Act under 

• , % 

, *h|,ch this action is purportedly brought dees not provide 
for or allow the granting of equitable or injunctive relief ) 


FOR A THIRD DEFENSE 



304 a 


Dealer Franchise Act does not permit the maintenance of an 
action baaed on an oral agreement, understanding or 


promise, 


FOR A FOURTH DEFENSE 


8. Assuming the making of the permanent agree- 
ment alleged In the complaint, eald alleged agreement was 
not to be performed within one year from the making thereof 
and neither said agreement nor any note or memorandum there- 
of was ever made In writing and subscribed by the party 
to be charged therewith or lta lawful agent aa required by 
Section 5-701 (l) of the General Obligations Law of the 
State of New York and la further void under the Uniform 
Commercial Code. 

FOR A FIFTH DEFENSE 


9. That In or about August or September, 1965, 
plaintiffs and defendant for a valuable consideration duly 
executed a writing wherein and whereby defendant was fully 
and forever discharged and released from the alleged claim 
or claims set forth In the complaint. 


FOR A SIXTH DEFENSE 

t 10. That In or about August, 1965, and In or 
about October, 1965 plaintiffs rescinded, cancelled and 
terminated the alleged agreement of February 26, 1965 and 
the alleged permanent agreement without reserving the 
rights alleged In the complaint and rescinded, cancelled 
and terminated any such rights that may have existed prior 
or accrued subsequent thereto. 
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FOR A SEVENTH DSFIttfSE 

11. That in or about October, 1965, plaintiffs 
and defendant for a valuable consideration duly executed a 
writing wherein and whereby defendant was fully and forever 
discharged and released from any claims or rights arising 
out of the agreement dated February 26, 1965 or any other 

0 

agreement made prior to October 5, 1965. 

' FOR AH EIGHTH DEFENSE 


12. That after the alleged breach of contract 
.and failure to issue the permanent agreement alleged in 
paragraphs 15, 23, 24 of the complaint, plaintiffs accepted 
the agreement dated October 5# - 9 & 5 > the performance 
thereof was undertaken and the benefits thereof received. 


13. By reason of the foregoing, plaintiffs have 
waived and are estopped to assert the alleged breach of 
contract or failure to issue the alleged permanent agree- 
ment. 

FOR A NINTH DEFENSE 


14. That after the alleged breach of contract 
and failure to issue the permanent agreement alleged in 
paragraphs 15, 23, 24 of the complaint, plaintiffs accepted 
thq agreement dated October 5 » 19^5 , the performance 
thereof was undertaken and the benefits thereof received. 

15. By reason of the foregoing, even assuming 
that plaintiffs were coerced and forced into entering the 
agreement dated October 5, 1965, as alleged in the com- 
plaint, plaintiffs have acquiesced in and ratified said , 

-4- 


.1 



•1 


. f' 





306 a 


agreement by undertaking and purporting to perform and act 
thereunder and receiving and accepting benefits pursuant 
thereto. 

• , • 

FOR A TENTH DEFENSE 

16. That after the alleged breach of the 
February 26 , 1965 agreement and alleged failure to issue 
the permanent agreement, defendant, without any legal or 
other obligation, offered to plaintiffs and plaintiffs 
agreed to accept and accepted the agreement dated October 
5 , 1965 in full satisfaction and discharge of any and all 
rights and claims arising out of defendant's alleged 
failure to Issue the claimed permanent agreement and 

-alleged breach of the February 26 r 1965 agreement. 

FOR AN ELEVENTH DEFENSE 

17 . Assuming the making of the permanent 
agreement averred in the complaint, said agreement was not 
made by an agent, employee, servant or other person who 
had capaolty or legal authority, actual or apparent, to 
bind defendant to such an agreement. 

FOR A TWELFTH DEFEKSS 

18 . Plaintiffs are guilty of gross laches in 

\ 

delaying with full notice of their claims over two years 
in bringing this action as to the natters alleged in the 

! complaint, which delay and laches bars the maintenance of 

l this action and the granting of the relief sought. 

I 

I • 

• • 

- 5 - 
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FOR A THIRTEEI.TH DEFENSE 

19. As more fully set forth In paragraph 4 of 
this answer, plaintiffs breached, failed to peiform their 
obligations, and failed to comply with the conditions and 
terms of the agreements dated February 26, 1965 and October 
5, 1965. 

FOR A FOURTEEiriH DEFEHSE 


20, Plaintiffs failed to act in good faith 
within the meaning of Section 1(e) of the Automobile Dealer 
franchise Act, 15 U.S.C. §122l(e), in among other ways, 
those set forth in paragraphs k, 19 and 2k through 36 of 
this amended answer and counterclaim. 

F OR A FIFTEENTH DEFEHSE 

21, As more fully set forth in paragraph 4 of 
this answer, plaintiffs failed to give the consideration 
which they agreed to give defendant under the agreements 
dated February 26, 1965 and October 5, 1965. 

F OR A SIXTEEm DEFEHSE 

22, The Automobile Dealer Franchise Act, 15 
U.S.C. §1221, et seq., deprives defendant of due process 
and equal protection of the laws guaranteed by the United 
States Constitution in that it among other things (A) 
purports to interfere with and restrict the freedom of 
contract and to confer a right to damages against a 
manufacturer by the exercise of its contractual rights; 

(B) is vague and indefinite, lacking proper standards to 


- 6 - 
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apprise defendant of v/hat acts or courses of conduct are 
permissible or impermissible; (C) may be construed and 
applied so as to deprive defendant of its rights and de- 
fenses as established theretofore and enforced under the 
applicable lav/; (D) arbitrarily legislates against a class 
of persons, i.e. automobile manufacturers, and in favor of 
a class of persons, i.e. automobile dealers, without legis- 
lating against other types of manufacturers and in favor 
of other types of dealers whose relationship and dealings 
meet the purported purpose of and purported evil to be 

eliminated by this act; (E) arbitrarily provides a cause 

« 

of action in favor of a class of persons, i.e. automobile 
dealers, for certain acts or conduct without providing a 

' I 

corresponding cause of action for a class of persons, i.e. 
automobile manufacturers for the same or similar acts or 
ornduct; (P) impairs the manufacturers 1 free choice of 
dealers and interferes with the conduct of their business 
and the use of their property; and (0) purports to confer 
upon Federal Courts; without any constitutional authorise- ^ 
tion, the power to Judge contracts made under State and/or ^ 
Common law in cases where there is no diversity of citizen- 
ship. 

‘ FOR A SEVFtmSNTH DEFENSE 

23. In connection with a motion for a preliminary 

! ' 

' injunction heretofore brought by plaintiffs in this action, 

1 

i plaintiffs have falsely sworn and committed perjury in 

-7- 


i 


1 

! 



j 
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certain of the affidavits submitted to this Court which 
unconscionable and unlawful conduct bar3 the granting of 
the equitable and other relief sought herein. 

COUNTERCLAIM AGAINST PLAItfTIFFS 


Chrysler Motors Corporation for its counter- 
claim hereby alleges: 

2k. Prom time to time and specifically during 
the years 1965, 1966 and 1967# defendant, Chrysler Motors 
Corporation, agreed to make payments to its authorized 
dealers of Chrysler Corporation manufactured automobiles, 
including plaintiffs, for certain work actually performed j 
and for cextaln parts actually Installed in new Chrysler 
Corporation cars, pursuant to the terms of the warranty 
given to the owner of the new car. 

25. To receive payments fox these claims, the 
plaintiffs submitted statements to Chrysler Motors Corpora- ^ 
tion giving information regarding the work performed and 
the parts furnished to the particular new car. 

26. Defendant, Chrysler Motors Corporation, also 

agreed to make payments to its authorized dealers of 

, 

Chrysler Corporation automobiles, including plaintiffs, for 
1 hp sale of certain parts actually sold by these authorized ^ 
dealers to certain eligible purchasers. 

27. To receive payment for these claims, the 
plaintiffs submitted statements to Chrysler Motors Corpora- 
tion giving information regarding the parts sold and the 
name of the purchasers. 


- 8 - 
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28. Defendant, Chrysler Motors Corporation, 
also agreed to make payments to lta authorized dealers of 
Chrysler Corporation automobiles, including plaintiffs, 
relative to the amount of new car inventory the authorized 
dealers actually had at the time of the announcement of 
the new model year automobiles in the years 1966 and 1967. 

29. To receive payments for these claims, the 
plaintiffs submitted statements, sworn to under oath,. giving 
information regarding the amount of their new car inventory 
at the announcement dates. 

30. During the years 1965, 1966 and 1967# among 
lta other claims, plaintiffs submitted statements as allegedj 
•in paragraph 25 of this counterclaim but, in fact, the work < 
was not performed and the parts not installed. 

31. During the years 1965. 1966 and 1967* among 
its other claims, plaintiffs submitted statements as alleged: 
In paragraph 27 of this counterclaim but, in fact, the parts 
were not sold to eligible purchasers. 

32. During the years 1966 and 1967, among its 
other claims, plaintiffs submitted sworn statements as 
alleged in paragraph 29 but, in fhct, did not have the 
represented new car inventory at that time and, therefore, , 
perjured themselves. 

33. Said statements alleged in paragraphs 30, 

31 and 32 above contained false and untrue representations 

I 

and claims and were known by plaintiffs to be false at the 
time they were made. 


3$. These statements were made by plaintiffs 
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for the purpose and intent of deceiving and defrauding 
Chrysler Motors Corporation and to induce it in reliance 
thereon to pay at least $5,736.26 for claims that were not 
true and owing to plaintiffs. 

35. Defendant, Chrysler Motors Corporation, 
believed such statements and claims to be true and relied 
thereon and was thereby induced to pay at least $5,736.26 
to plaintiffs for false and fraudulent claims. 

I 36. By reason of the foregoing, defendant, 
Chrysler Motors Corporation, has been damaged in an amount 
not less than $5,736.26. 

f * 

WHEREFORE, defendant, Chrysler Motors Corporation, 

demands: 

(A) Judgment in its favor dismissing the com- 
plaint and awarding it the costs and disbursements of this 

action includ'ng reasonable attorney's fees; and 

» 

(B) Judgment in its favor on the counterclaim 

in the sura of $ 5 , 736.26 for compensatory damages and $10,000 
for exemplary damage.* together with the costs and dis- 
bursements. 

Dated: New York, New York 
March ii, 1968 

\ 


KELLEY DRYE NEWHALL MAOINNES L WARREN 



Attorneys for Defendant 
Chrysler Motors Corporation 



- 10 - 
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APPENDIX 


THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 


BUONO SALES, INC. , a Corporation : 
of the State of New Jersey, 


CHRYSLER MOTORS CORPORATION, . No. 15523 
a Corporation of the State of Delaware, : _ . 

and CHRYSLER CORPORATION, a • ; ClvU ActIon 

Corporation of the State of Delaware. 

• 

DOCKET ENTRIES 


Feb. 27 Complaint and Demand for Jury. 

Feb. 28 Notice of Allocation and Assignment. 

Mar. 21 Summons with '.Iarsliall's return thereon. 

Mar. 30 Answer 

Mar. 30 Defendants' Notice of taking of Depositions 
of Plaintiff's President. 

Mar. 30 Affidavit of mailing copies of Defendants' 
Notice to Lake Depositions and of the 
Answer. 

Apr. 2 Plaintiff's Notice to take Deposition of 
E. C. Quinn. 

Apr. 2 Plaintiff's Notice to take Deposition of 
Lynn Townsend. 

June 13 Deposition of Ix>uis J. Day 


i 

» 

I 
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2a 

Docket Entries 

19C3 

Aug. 28 Plaintiif's Answers to Interrogatories. 

Sept. 27 Notice of Cross-Motion for Summary Judg- 
ment in favor of Defendant Chrysler Motors 
Corporation. 

Oct. 9 Defendants' Answers to Interrogatories. 

Oct. 9 Supplemental Answers to Plaintiff's Inter- 
rogatories. 

Nov. 14 Transcript of Supplemental Pre-Trial 
Conference. 

Dec. 19 Defendants' Answers to Plaintiff's Second • 
Set of Interrogatories. 

Dec. 19 Defendants' Additional Answer to Plaintiff's 
Second Set of Interrogatories. 

19G4 

Feb. 5 Plaintiff's Additional Answer to Defendant's 
Interrogatory No. 10. 

Feb. 5 Acknowledgment of Service of Copy of 

Plaintiff's Additional Answer to Intorroga- 
• tory No. 10. 

Feb. 25 Order Amending Pre-Trial Order. 

July 31 Transcript of Testimony. 


t 
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Docket Entries 

1965 

Mar. 25 Opinion Filed. 

Apr. 19 Final Judgment Filed. 

Apr. 23 Defendants' Notice of Taxation of Costs. 

Apr. 23 Affidavit of Mailing Copies of Defendants' 
Notice of Taxation of Costs. 

May 4 Taxation of Costs. 

M.ay 18 Notice of Appeal. 

June 15 Consent Order Permitting the Release of 
Exhibits to Defendants for a Four Day 
Period. 9 


\ I 
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COMPLAINT 


Plaintiff, BUONO SALES, INC. , A Corporation of the 
State of New Jersey, by way of Complaint against the 
defendants, says that: 

First Cause of Action 

1. Plaintiff is a corporation incorporated under the 
laws of tire State of New Jersey and defendants are 
corporations incorporated under the laws Of tire State 
of Delaware. The matter in controversy exceeds, ex- 
clusive of interest and costs, the sum of $10,000.00. 

2. Plaintiff, BUONO SALES, INC., hereinafter 
referred to as "BUONO” is and at all times mentioned 
herein was a corporation organized and existing under 
the laws of the State of New Jersey, authorized to do 
business in the State of New Jersey. Plaintiff's reg- 
istered agent is Louis Nussman, 13G Washington Street, 
Paterson, New Jersey, and plaintiff’s principal place 
of business is at 121 Goffle Road, Hawthorne, New 
Jersey. 

3. Defendant, CHRYSLER MOTORS CORPORATION 
hereinafter referred to as "CHRYSLER MOTORS" is ' 
and at all times mentioned herein was a corporation 
organized and existing under the ’ nvs of the State of 
Delaware, authorized to do business in the Stale of 

• New Jersey. 

4. Defendant, CHRYSLER CORPORATION, herein- 
after referred to as "CHRYSLER" is and at all times 
mentioned herein was a corporation organized and 
existing under the laws of the State of Delaware. 

5. ClfllYSLER MOTORS is a subsidiary of 
CHRYSLER and the instrumentality for the contracting 
of Dc Soto - Plymouth Dealers throughout the United 
States and for the sale to them of the 'above-named 
passenger automobiles for resale to ihc public and is 


t 
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Complaint 

a corporation which acts for and is under the control of 
CHRYSLER in connection with tlx? distribution- of said 
automotive vehicles. 

6. BUONO has been in the business seeing 
"CHRYSLER" products since in or about 1935 under 
various agreements with CHRYSLER, CHRYSLER 
MOTORS and other subsidiaries of CHRYSLER. 

7. A Direct Dealer Agreement is now in effect be- 
tween BUONO and CHRYSLER MOTORS relative to 
the Dc Soto and Plymouth passenger automobiles dated 
August 5, 1933, by Notice of Assignment dated October 
23, 1950, effective November 1, 195G, and incorporates 
the provisions of "Sales Agreement between De Soto 
Direct Dealer and Chrysler Corporation Do Soto Di- 
vision" (No. 3812). 

8. In contemplation of and iii reliance on the Direct 
Dealer Agreements hereinabove set forth and pursuant 
to an understanding and agreement between the parties, 
BUONO acquired premises and constructed showroom, 
service department, garages, used-ear lot and service 
parking areas. 

9. In further reliance on the said Direct Dealer 
Agreement and in accordance with the provisions of 
said Direct Dealer Agreements and at the insistence 
of and in reliance upon representatives of CHRYSLER 
and CHRYSLER MOTORS, BUONO lias spent large 
sums of money in connection with the maintenance, 
improvement and operation of the said premises. 

10. The Agreement referred to in Paragraph 7 has 
ncycr been terminated and is still in full force and ef- 
fect. 

11. Pursuant to the terms of the said Direct Dealer 
Agreement dated August 5, 1933, CHRYSLER MOTORS 
agreed to sell and BUONO agreed to purchase Do Soto 

4 passenger automobiles, parts and accessories for re- 


r 
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. Complaint 

sale within the sales locality specified in snid Direct 
Dealer Agreement. 

12. Pursuant to said Direct Dealer Agreement dated 
August 5, 1953, as well as pursuant to all prior Direct 
Dealer Agreements. BUONO continued to order Do 
Soto passenger automobiles , parts and accessories 
from CHRYSLER MOTORS and CHRYSLER MOTORS 
supplied BUONO with Dc Soto passenger automobiles, 
parts and accessories, until the latter part of 19G0, 
when CHRYSLER and CHRYSLER MOTORS discontin- 
ued production, making impossible the fulfillment of 
further orders. 

13. BUONO has, over its years of association with 
CHRYSLER, CHRYSLER MOTORS and other subsidiaries 
of CHRYSLER, built up and enjoyed considerable cust- 
omer good will with the sale of Dc Soto passenger auto- 
mobiles resulting in obtaining a substantial number of 
customers who were repeat customers of Dc'Soto pass- 
enger automobiles. 

14. BUONO has, over its years of association with 
CHRYSLER, CHRYSLER MOTORS and other subsidiaries 
of CHRYSLER, through its service and parts depart- 
ments built up and enjoyed considerable customer good 
will with Dc Soto owners and has sold De Soto parts and 
accessories in connection with the servicing and main- 
tenance of Dc Soto passenger automobiles. 

15. In accordance with the said Direct Dealer Agree- 
ments, BUONO has, over its years of association with 
CHRYSLER, CHRYSLER MOTORS and other subsidiar- 
ies of CHRYSLER, advertised its facilities and the 
Chrysler product, namely De Soto passenger automo- 
biles, at great expense to BUONO and of primary bene- 
fit to CHRYSLER MOTORS and other subsidiaries of 
CHRYSLER. 

16. On or about November IS, 19G0, CHRYSLER 
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Complaint 

and CHRYSLER MOTORS, discontinued the production 
of Dc Soto passenger automobiles, in violation of the 
various agreements between die parlies. 

17. As a result of the discontinuance of production 
of tiie DE SOTO passenger automobile by CHRYSLER 
and CHRYSLER MOTORS and its failure to supply 
BUONO with Do Soto passenger automobiles, CHRY- 
SLER MOTORS did thereby breach the said Direct 
Dealer Agreement dated August 5, 1953. 

18. As a result of the said breach by CHRYSLER 
MOTORS, BUONO has suffered and will in the future 
suffer damages to its business and property and loss * 
of profits in the amount of §300,000.00. 

Se cond Cause of Action 

19. BUONO :cpcats the allegations of Paragraphs 1 
through 17 of the Complaint as if the same were set out 
at length herein. 

20. Said act by CHRYSLER, in discontinuing produc- 
tion of the De Soto passenger automobile did thereby 
tortiouslv interfere with BUONO'S contractual relations 
with CHRYSLER MOTORS and with BUONO’S prospec- 
tive economic advantage. 

21. As a direct and proximate result of the tortious 
interference by CHRYSLER with BUONO'S contractual 
relationship, BUONO has suffered and will in Uic future 
suffer damages to its business and property and loss of 
profits in tl>c amount of §300,000.00. 

Third Cause of Action 

22. BUONO repeats the allegations of Paragraphs l 
through 17 of the Complaint as if tlu: same were set out 
at length herein. 

23. In or about the early part of 19G1, defendant , 




i 
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Complaint 

CHRYSLER, sent to all LX.' Soto owners, including Dc 
Soto owner-customers or plaintiff, BUONO. a letter, 
brochure or other literature, relative to the discon- 
tinuance of Dc Soto and which iettor, brochure or other 
literature in part and essence stated, "Your Dodge and 
Chrysler Dealer is best qualified to give your De Soto 
tlx; genuine factory improved service it deserves". 

24. Said act by the defendant, CHRYSLER, togeth- 
er witli the allegations hereinbefore set forth, tortious- 
ly interfered with BUONO'S business and prospective 
economic advantage. 

25. As a direct and proximate result of the tortious 
interference by CHRYSLER with BUONO'S business 
and prospective economic advantage, BUONO has suf- 

. fered and will in the future suffer damages to its busi- 
ness and property and loss of profits in the amount of 
$ 100 , 000 . 00 . 

Fourth Cause of Action 

26. BUONO repeats the allegations of Paragraphs 1 
through 17 and Paragraphs 23 and 21 of the Complaint 
as if tl\e same were set out at length herein. 

27. CHRYSLER MOTORS did encourage and partici- 
pate with CHRYSLER in the sending of the said letter, 
brochure or other literature and did so with full knowl- 
edge that the same would cause injury and loss to 
BUONO. 

28. Said act by the defendant, CHRYSLER MOTORS, 
tortiously interfered with BUONO'S business and pros- 
psetive economic advantage. 

29. As a direct and proximate result of the tortious 
interference by CHRYSLER MOTORS, with BUONO'S 
business and prospective economic advantage, BUONO 
has suffered and will in die future suffer damages to 
its business and property and loss of profits in the 
amount of $100,000,00. 
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Fifth Cause of Action 

30. BUONO repeats the allegations of Paragraphs 1 
Ihrousl. 17, 2.), 22. 21. 27 and 28 of Die Complaint as 
if the same were set out at length herein. 

31* Prior to the formal announcement by CHRYSLER 
and CHRYSLER MOTORS of the discontinuance of the 
Dc Soto passenger automobile, CHRYSLER and 
CHRYSLER MOTORS had already formulated plans 
for the discontinuance of the said De Soto passenger 
automobile and at or about said time, formulated its 
plans for the production of the Chrysler "Newport" 
which in fact it did produce and distribute at the same 
time that tlic 19G1 De Soto passenger automobile was 
produced ar.d distributed. 

32. At or about the time that CHRYSLER and 
CHRYSLER MOTORS announced its decision to discon- 
tinue the Dc Soto passenger automobile, the reason 
given therefor by CHRYSLER and CHRYSLER MOTORS 
was that there was a shift away from die medium priced 
car market by consumers. If such shift were true, it 
was nevertheless not so great as to necessitate the 
abandonment of the Dc Solo passenger automobile. 

Such reason was, in fact, false and a screen to cover 
up the ical intention and motive for die discontinuance 
of die De Solo passenger automobile, namely to remove 
the Dc Soto dealers and more particularly, BUONO, 
from die business and to conccnli’ate die sale of 
CHRYSLER products, including die equivalent of die 
De Soto passenger automobile, in Chrysler and Dodge 
Dealers. 

33. At die time of die discontinuance of die De Soto 
passenger automobile and subsequent thereto, CHRYS- 
LER and CHRYSLER MOTORS did, in fact, produce 
two new passenger automobiles, namely die Chrysler 
'•Newport" and die Dodge "Custom SSO". Both of said 
adtomebiles wore of the medium priced class and were 
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equivalent to the 1961 Dc Soto passenger automobile. 

Said "Newport" and "Custom S80" were designed to ! 

take the place of the Dc Soto passenger automobile in t " 

the automobile market, despite tlie fact that CHRYS- 
LER and CHRYSLER MOTORS contended that their de- '• 

' ' cision to discontinue De Soto passenger automobiles 

was due to the shift away from the medium priced mar- * 
ket by consume rs. • 

34. Said "Newport" and "Custom 880" were not 
made available to De Soto dealers and more particular- 
ly, BUONO, despite repeated requests for same. 

35. CHRYSLER and CHRYSLER MOTORS did there- ... 

by join together, conspire and combine with one an- y 

other to cause a breach of the Direct Dealer Agreement 

and did commit the acts hereinabove set forth with the 
sole object, intent and purpose to interfere with 
BUONO's prospective economic advantage and to place 
BUONO in such an economic disadvantage so as to 

• cause BUONO to terminate and discontinue its business. 

. • • • • 

36. As a direct and proximate result of the forego- jf 
ing acts of CHRYSLER and CHRYSLER MOTORS, 

BUONO has suffered and will, in the future, surfer dam- 
ages to its business and property and loss of profits in 
the amount of $300, 000. 00. 

’ Sixth Cause of Action 

» 1 ' " * 

37. BUONO repeats the allegations of Paragraphs l 
through 17, 20, 23, 24, 27, 23, 31, 32, 33. 31 and 35 
of the Complaint as if the same were set out at length 
herein. 

38. CHRYSLER and CHRYSLER MOTORS failed to 
act in good faith in performing and complying wi til 
terms ami provisions of Urn franchise (Direct Dealer 
Agreement) with BUONO and failed to act in good faith 
by terminating and cancelling said franchise by the 

j discontinuance of the De Soto passenger automobile, 
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all in violation of the provisions of- Title 15, U.S. C.A. , 
Sections 1221-1225, commonly known as the "Automo- 
bile Coalers Day in Court Act". 

39. By reason of the failure by CHRYSLER and 
CHRYSLER MOTORS as hereinabove set forth and. as 
a direct and proximate result thereof, BUONO lus 
suffered and sustained damages in the amount of 
$300,000.00. 

Demand for Damages 

WHEREFORE, plaintiff, BUONO. demands Judgment 
against the defendants, CHRYSLER and CHRYSLER 
MOTORS, as follows: 

A) In the amount of $300,000.00 on the First Cause 
of Action; 

B) In the amount of $300,000.00 on the Second 
Cause of Action; 


/ 


/ 


Cl For additional punitive damages for defendant 
CHRYSLER'S wrongful and tortious conduct; 

D) In the amount of $100,000. 00 on the Third 
Cause of Action; 

E) For additional punitive damages for defendant 
CHRYSLER’S wrongful and tortious conduct; 

F) In the amount of $100,000. 00 on the Fourth Cause / 
of Action; 

Gi For additional punitive damages for defendant 
CHRYSLER MOTORS' wrongful and tortious . 
conduct; 

H) In the amount of $300,000.00 on the Fifth Cause 
of Action; 

I) In the amount of $300,000. 00 on the Sixth Cause 
of Action; 


.? 


I 

I 


4 
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J) That this Court allow and the defendants be re- 
quired to pay the full costs of this suit, includ- 
ing as part thereof, a reasonable fee for the ser- 
vices cf plaintiff's attorney. 

K) That the plaintiff have such other and further re- 
lief as may be just and proper. 


REUSSILLE, CORNWELL, 
MAUSNER & CARO TEN CTO 

By: Samuel Caroienuto /s/ 
SAMUEL CAROTENUTO 
A Member of the Firm 


Attorneys for Plaintiff, BUONO 
SALES, INC. 

34 Broad Street 

Red Bank New Jersey 


DEMAN D FOR JURY TRIAL 


TO: CHRYSLER MOTORS CORPORATION, A Corpor- 
ation of the State of Delaware and CHRYSLER 
CORPORATION, A Corporation of the State of 
Delaware, Defendants. 


• PLEASE TAKE NOTICE that plaintiff, BUONO 
SALES, INC. , demands trial by jury in this action. 

REUSS1LLE, CORNWELL, 
MAUSNER & CAROTENUTO 


1 


By: Samuel Carotene to /s/ 
SAMUEL CAROTENUTO 
Member of the Firm 

Attorney's for Plaintiff, BUONO 
SAL ES. INC. 

34 Broad Street 

Red Bank New Jersey 


Defendants . » . 
Chrysler Cup-; .: 
Delaware, luv;:.., 
in New Jersey 
Company. l'i 1\ . 
sey, answer in;; t: 

As r . 

1. Defenda:.:-. 
except they «lm -. 
cccds, cxehis.*..- 

$ 10 , 000 . 

2. Defend.;:.; 

3. Defend.. i : . . 
as to all tinv . 
admitted, del*-,.* 

3. 

4. Defend;!:.: 

5. Defon.u:.: 
except they ad. • 
a wholly ov.ni- 1 
that Chrysler «' 
mobiles and r.;.; 
which autom<-' ■ 
Chrysler 

in November. l 
tered into din-' t • 
that Chrysler V. 
manufactured i-> 

6. Answer.: 
fendants adi..;t 
been engaged 

manufaclurid . 

of years under 
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Company, IS^xclnango p.mo Jol Lv T , rust 

scy. answering tho Complaint of plaintiff tereinVay:' 

As to First Cause of Action 

Siofooo! XC SiVO 0t ‘ nterost » nd oosts. tho sum of 
2. Defendants admit tho allegations of Paragraph 2. 

‘ii— ‘t -v . - _ 

“ » s5 > ***• 'ixo77?7^; S 

admitted, defendant deny the allogations of P«ag r aph 
4. 


5. 


Defendants admit the allegations of Paragraph 4. 

oxeepUheylZ^S &££ 5 ’ 

manufactured by Chrysler Corporattor| S | tcTsuchdoalcrs 

6. Answering tho allegations of Pan-nnl, r ^ 
fondants admit that nliintirr n,. a “?° lai>h G * dc " 
been enrobed h ,!'£ 01 , it5 Predecessors have 


f k «l 


I 

! 

j 

: 

i 


i 

i 
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1956 with Chrysler Corporation or its subsidiaries and 
since November, 1956 with Chrysler Motors Corpora- 
tion. Except as so stated, defendants' do not have suf- 
ficient knowledge or information at hand sufficient to 
form a belief with respect to the allegations of Para- 
graph 6. 

7. Answering the allegations of Paragraph 7, de- . 
fondants refer to tire documents lie re to attached as 
Exhibit A (which are hereinafter sometimes referred 
to as "direct dealer agreement") and also refer to the 
statements contained in Paragraph 12 hereof to set 
forth the current relationship of plaintiff to Chrysler 
Motors Corporation. Plaintiff has also been. doing 
business with Chrysler Motors Corporation under a 
direct dealer agreement relating to Valiant automo- 
biles. To the extent, if any, that the allegations of 
Paragraph 7 of the Complaint ai*c deemed inconsistent 
with the foregoing, they are denied. 

8. Defendants deny the allegations of Paragraph 8, 
except that they admit that plaintiff and/or its prede- 
cessors executed successive direct dealer agreements, 
the most current of which being attached hereto as Ex- 
hibit A, and that plaintiff maintained' a showroom and 
certain other facilities. 

9. Defendants deny the allegations cf Paragraph 9. 

10. Answering the allegations of Paragraph 10, de- 
fendants refer to and incorporate herein the statements 
contained in Paragraph 12 hereof as setting forth the 
current relationship of the parties. 

11. Defendants deny the unqualified allegations of 
Paragxwph 11 and refer to the direct dealer agreement 
between plaintiff and Chrysler Motors Corporation, a 
true copy cf which is hereto attached as Exhibit A, for 
an accurate statement cl its terms and conditions. 

\ 


r* • 

■ • • , , 

exivj.t : „• . • . 

agrtv:.. . j 

or*!*- ;» ; : . • , 

pail:. 1 • 

llun (.s:. 

it'ali'r a v . 

M«*l**r . * 

ami K>: . . . . 

ami »«•**•: : 

part *•!:. -. 

pri*W:. * * 

meat t . . 

for i.V . . • 

ami j*!*. . • 

la. !. 

u. 

e\» * j *. : • • . 
stir-. • : 
will. I?* • : 
gor .*..: • ... 

1.1. 

I'XIV*.', • 

to I.|| :: i ... 
wrii-.f .« 
an* I/-: i t 

i*'.. :• • 

CW. J.i .' • • • 

Ifnu*- ! ’• • •• 
on nr :'••• 

17. 

I*. 
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12. Defendants deny the allegations of Panmranh 12 
except they state that pursuant to the direct dealer 
agreement attached hereto as Exhibit A, plaintiff has 

p V' mouu ’ 

pats and accessories from Chrysler Motors Cornora- 
I' 00 < JS v/cI1 as Valiant automobiles under the direct 
dealer agreement relating thereto) and that Chrysler 

Coi 'f, orat ! on has supplied plaintiff with De Soto 
and Plymouth and Valiant passenger automobiles parts 
and accessories until, as to the He Soto line lhcla?tlr 
par of i960 when Chrysler Corporation dis'eonS nued 
p oducuon of said line making impossible the fuifill- 

MOt ° rS Corporation of further orders 

1 nc cxccpt for P arts and accessories 
and plaintiff was so advised. 

13. Defendants deny the allegations of Paragraph 13. 

14. Defendants deny the allegations of Paragraph 14 
except they admit that plaintiff and/or its produces- ’ 

"£ i ° S ° t0 par , tS and acc essories in connection 
' y,th the servicing and maintenance of Do Soto passen- 
ger automobiles. en 

15 ‘ f? cfci ? llants don y dlc allegations of Paragraph 15 
except tJioy have no knowledge or information sufficient • 
to form a belief as to the extent to which plaintiff ad- 

Ind/or vv {a t Ciliti3S and Ule De Soto and /° r Plymouth 

and/or Valiant passenger automobiles. 

16 ‘ . f? cfcndants do "y ^ allegations of Paragraph 16. 
except they admit that Chrysler Corporation discon- 
tinued the production of Do Soto passenger automobiles 
on or about November 13, I960. 

17. Defendants deny the allegations of Paragraph 17. 

18. Defendants deny ii:c allegations of Paragraph 18. 


/ 
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As to Second Cause of Action 

19. Defendants repeat and make a part hereof their 
answers to the allegations contained in Paragraphs 1 
through 17, inclusive, of the Complaint. 

20. Defendants deny the allegations of Paragraph 20. 

21. Defendants deny the allegations of Paragraph 21. 

As to Third Cause of Action 

22. Defendants repeat and make a part hereof their 
answers to the allegations contained in Paragraphs 1 
through 17, inclusive, of the Complaint. 

23. Defendants deny the allegations of Paragraph 23. 

24. Defendants deny tire allegations of Paragraph 24. 

25. Defendants deny the allegations of Paragraph 25. 

. . ' As to Fourth Cause of Action 

26. Defendants repeat and make a part hereof their 
answers to the allegations contained in Paragraphs 1 
til rough 17, inclusive, and Paragraphs 23 and 24 of the 
Complaint. 

27. Defendants deny the allegations of Paragraph 27. 

28. Defendants deny the allegations of Paragraph 28. 

29. Defendants deny the allegations of Paragraph 29. 

As to Fifth Cause of Action 

30. Defendants repeat and make a part hereof their 

' answers to the allegations contained in Paiagiaphs 1 

through 17, inclusive, and Paragraphs 20, 23, 24, 27 
and 28 of the Complaint. 


t 


\ 


31. IV. 
except t.i • •. 
line i»y t\. . ; 
a short . . 
plans to .• • 

32. |v v 

CXCCpl l! . : 

discount . 
was Out t . 
cd car n 

33. IV. 

31. \:t 

fondant. . ' 
Custom • 
outlt ilea!. 

35. li- 
no. IV. 


37. I* 

answer-. *. 
throu.k :• 
28, 31. 

38. I> 

39. IV 
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31. Defendants deny the allegations of Paragraph 31 
except to state that plans to discontinue the Dc Soto 
line by Chrysler Corporation necessarily preceded by 
a short period of time the public announcement of such 
plans to discontinue said line. 

32. Defendants deny the allegations of Paragraph 32, 
except they admit that one of the reasons given for the 
discontinuance of the De Soto passenger automobile 
was that there was a shift away from the medium pric- 
ed car market by consumers. 

33. Defendants deny the allegations of Paragraph 33. 

34. Answering the allegations of Paragraph 31, de- 
fendants admit tint the Chrysler Newport and the Dodge 
Custom 8S0 were not made available to De Soto- Plym- 
outh dealers. 

35. Defendants deny the allegations of Paragraph 35, 

36. Defendants deny the alio gallons of Paragraph 30. 

An to Sixth Cause of Action 

37. Defendants repeat and make a part hereof their 
answers to the allegations contained in Paragraphs 1 
through 17, inclusive, and Paragraphs 20, 23, 24 27 
28, 31, 32, 33, 34 and 35 of the Complaint. 

38. Defendants deny the allegations of Paragraph 38. 

39. Defendants deny the allegations of Paragraph 39. 

_Flrst Separate Defense to All Counts 


The Complaint fails to state a claim upon which re- 
lief can be granted. 


f 


t 
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LgPl^mtc Defense to All ^., nt _ 


. u represonta- 

its duties and obligations to defend™? f pu Cd ?° P erf °rm 
tors Corporation, under the dirZt^ t \ Chvyslcr Mo- 
attached hereto as Exhibit A. * deaIer agreement 

First Separate Defense nq n 
on "Automobile Deiler sSts'^t"* 

— — Manufacturers'* Act 


era” s„Z°Xt Sc'V^, Agalnst Manufactur- 

°"l “ C “°" h bro ^‘. * ^constitutional 

and properly ivithout^uTproccss' 13 ? f °’ ,hcir libert y 

s:..td F c^ 

. W ^n^‘^:e C erS m K nS,bb ' «- 

■ ite use of die «e?m ‘ g ;^im.r M, ' al “ d ta 

" automobile 

and plaintiff, and odie'r manSreTs t.ddt'l- 

tnanufachurfrs C dnein( A i^ r , |^ bvc . cn automobile 
mobile dealers (including n i onc ^' I ’ t ^ and auto- 
a right of action for dealers a"iim, by Crc ? Un & 

„ ;rr ror 

ants* ftX'edom d tocmm-?ct n ly d? Str,CtS dcf<?nd ' 
contracts die terms Ld provir,c in 
ligaticas and the circum-M K lUo,,s of thoi r ob- 

° circum s lances under which Uicir 


miiui. • 

(5) I r 'Siv-; : 
erx » . • 

fur::.:. 4 

( G ) iniju!:-. 
Urer.-.' 
Uu*:r • 

0 ) servo . 

B. Th, ... 

lalive p..v.,., . 

section I, .. 
the Conxtiu: 

C. Ttu* 
in Icrs titi* 
graph .1 1 , i j; 
coeds any j. 
liic UniU'il v. 
the states u: 
tion of tlv r. •„ 

Sccoisl 


Plaintitj ■ 
direct Am!,-,- 
and within i? . 
Against M i:. / 

1225. 
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contractual rights and obligations may be ter- 
minated; 

(5) purports to establish a right of automobile deal- 
ers to damages for acts of defendants in per- 
forming their contracts for such dealers; 

(6) impairs the obligation of automobile manufact- 
urers ' (including defendants') contracts with 
their dealers; and 

(I) serves no public purpose or interest; 

B. The statute delegates to the judiciary the legis- 
lative powers of the Congress, in violation of Article I, 
section 1, and Article I, section 8, paiagraph 18, of 
the Constitution of the United States; and 

C. The statute exceeds the power of Congress over 
interstate commerce under Article I, section 8, para- 
graph 3 of the Constitution of the United States, ex- 
ceeds any power of Congress under the Constitution of 
the United Slates and invades the powers reserved to 
the states under the Tenth Amendment to the Constitu- 
tion of the United Stales. 

Second Separate Defense as to Count Based 
on "Automobile Dealer Suits Against 
Manufacturers" Act 


Plaintiff has failed to act in good faith under the 
direct dealer agreement attached hereto as Exhibit A 
and within the meaning of the "Automobile Dealer Suits 
Against Manufacturers" Act, 15U.S. C. §§ 1221 to 
1225. 

PITNEY, HARDIN & KIPP 
By Frank C. O'Brien 
FRANK C. O' Bill EN 

• A Member of the Firm 

Attorneys for Defendants 
500 Broad Street 
Newark 2, New Jersey 
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DIRECT DEALER AGREEMENT 


r ••77*; r»'rt r-v> 

4 » * i .1 iiiU V m JA i*-w 


/ 


/ • 

Paragraph » 

7. Selling 

8. Advertising 

0. Reports and Records . . 

10. Orders 

11. Delivery 

12. Prlceo ........ 

13. Change In Price 

M. Sale and Supply o / Pa.ta 
15. Collection of Indebtedness 
18. Title 

17. Acceptance of Shipments . 
17. Claims for Shortage . . , , 

t 
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Page 

• 

Paragraph 

Page 

1 

20. Chance of Models, Parts and 



Accessories Declared Obsolete 


3 

or Discontinued . 

o 

3 

21. Termination . . 

A 

3 

22. Transactions after Termination 

9 

12 

4 

23. Disposition uf Direct Dealer's 


4 

Premises . . 

• 

12 

5 

• ,. 

24. Successors to Direct Dealer . 

14 

7 

25. Widow's Financial Interest 

15 


7 23. Use of the Names “Do Soto” 



and "Plymouth”. 

7 n 

7 

27. Direct Dealer Is Not Agent 

1 0 

10 

8 

28. Inability to Perform 

17 

8 

20. Notices . . . 

17 


10. Warranty 


8 


30. Legal Interpretation 


17 
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•' DE SOTO-PLYMOUTH DIRECT DEALER 

; . AGREEMENT 

• » • • • 

l 1 , 

• • 

. . • n • " • 

Agreement by and between 


• 

located at • 

• 

• 

a(n) 

(Street) j (City) 

Cute) 

, below called ilOrTT 


(Individual, Corporation or Partnership) 



DEALER, and Chrysler Motors Corporation, a Delaware corporation, below called 
DE SOTO-PLYMOUTH. * , 

,1 M 9 

•i • 

• • * 

• • • 

INTRODUCTION 



The purpose of the relationship estab- 
lished by this agreement is~To"providc a 
means for the sale and service of Dc Soto 
and Plymouth passenger cars and Dc Soto 
and Plymouth passenger car parts and ac- 
cessories in a manner that will best serve 
the interests of the retail customer and be 
of benefit to DIRECT DEALER and 
j DE SOTO-PLYMOUTH. . 

While the undertakings of this relation,- 
ship arc set forth in the provisions that 
follow, their success rests on a recognition 
of the mutuality of Interests of DIRECT 
DEALER and DE SOTO r PLYMOUTH, and 


a spirit of understanding and cooperation by 
both parties in the day to day performance 
of their rpspective functions. 

It is the myt ual go al of this relationship 
to promote the sale ofDc Soto and 
Plymouth products by maintaining and ad- 
vancing their excellence and' reputation and 
by earning, holding, and furthering the pub- . 
lie regard for DE SOTO-PLYMOUTH and 
all Dc Soto and Plymouth Dealers. 

To achieve these purposes DIRECT 
DEALER and DE SOTO-PLYMOUTH agree 
as follows: 





DIRECT DEALER will have the non-excluslve right, subject to the provisions of 
this agreement, to purchase from DE SOTO-PLTMOUTH for resale at retail (or to ether 
authorized Dc Soto and Plymouth Dealers) new De Soto and Plymouth passenger care and 
Do Soto and Plymouth passenger car parts and accessories In the following Salca Locality: 



DIRECT DEALER’S MANAGEMENT • 

• ^ • 

De S OTO-P L YMO UT }'i has entered into this agreement relying on the active, 

substantial and continuing personal participation in the management of DIRECT DEALER’S 

organization by 


NAME 


POSITION 


i 
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• DIRECT DEALERS CAPITAL STOCK OR 
PARTNERSHIP INTEREST 

If DIRECT DEALER Is a corporation or partnership DIRECT nr*! vn 
*** a2rocs thal lhe persons named below own hencficiallv n ALLR represents 

daily (except for transfers not effectin'- a -ehm~o t V * * Wl ” COntinuc to own benefi- 
ts SOTO- PLYMOUTH agrees LZise In wruinf, T 7 ° r "*««> ^s, 

of DIRECT DEALER in the percents indicated^oT Sl ° Ck ^ 


NAME 


VOTING 

STOCK 

% 

— 




NON- VOTING 
STOCK 


partnership 

interest 


Total (must amount to at least 90%) 


TERMS AND PROVISION'S 

'Form J&Z 7 " rmi 

ft forth at length herein, and the term “this Lrcc ^ S *‘ mC f ° rC ° and °“ ccl aa W 

ircct Dealer Ag reement Verma 'I^pIcXILT^"'" ““ 


former agreements AND WAIVER 
MODIFICATION OR ASSIGNMENT OF THIS AGREEMENT 

- nc 

re agreement between the parties rclitinr to ti,„ . ' T’ l,Korporatcd hcrcln » is the 
P , , - elating to the purchase bv DIRi'r'T nru rr» # 

So.o end Plymouth pa.soen-cr corn and Do Soto and P„. month n "!f "* 

:ssorios from DC SOTO-l’LYMOUTH fr r . i ' P-'-enger cm parts and 

foments, written or ora', ofe SoTp^'^t *" 

SCT DSALSt relating to the porcine by mtlKCT DP U “V of n c , T°" “* 
-cer earn .and Oa ft* and P.ymon, pa i en^r” T 
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STJPfirrE COTTPT CP THE STATE OP HEW YOPK 
COUNTY OP NASSAU 

X 

I 

MAX LEVTNSOM end HOLLY S. LEVENSON , 

copartners doing business under the t 

fins name and style of PAX LEVERS ON, 

Plaintiffs 

: » 

-agalnst- 

CHRYSLER CORPORATION and CHRYSLER 

MOTORS CORPORATION, I 

Defendants : 

- X 

Plaintiffs, by their attorney, complaining of the 
’defendants, respectfully show to this Court and allege: 

.1 

POR A PIRf-T CAUSE OP ACTION: 

;i 

1* That at ell of the times hereinafter 
mentioned the plaintiffs were and are residents of the 
County of Nassau and were copartners doing business under 
the firm nome and style of PAX LEVENSON. 

2. Upon Information and belief, that, at ell of 
the times hereinafter mentioned, the defondant, CHRYSLER 
CORPORATION, was and still lo a Delaware corporation. 

3. Upon Information and belief, that, at all of 
the times hereinafter mentioned, the defendant, CHRYSLER 
CORPOFATTON, woo and atlll la duly authorized to do business 
In the State of New York and had and atlll haa an office and 
place of business In the State of Now York. 

U • Upon Information and bollaf, that, at all of 
the tines hereinafter mentlonod, the dofondent, CHRYSLER 
CORPOFATTON, was snd still Is a manufocturer of motor 


COPY RECEIVES i 
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vahioles fop sale op distribution In tho State of Hew York. 

5. Upon Information and belief, that, at all of 
the tinea hereinafter mentioned, the defendant, CHRYSLER 
MOTORS CORPORATION, waa and still is a Delaware corporation* 

6. Upon information and belief, that, at all of 
the tinea hereinafter mentioned, the defendant, CHRYSLER 
MOTORS CORPORATION, was and still is duly authorized to do 
business in the State of New York and had and still has an 
office and place of buoineas in the State of Hew York. 

7. Upon 1: fo mat I on and belief, that, at all of 
the tines hereinafter mentioned, the defendant, CHRYSLER 
MOTORS CORPORATION, was and still la a manufacturer of motor 
vehicles for sale or distribution in the State of Hew York. 

8. That, on or about Hay 1 , 1<?U5, tho plaintiffs 
and the defendant, CHRYSLER CORPORATION, entered into an 
agreement by the terms of which, nnon-st other things 
therein provided for, tho plaintiffs were appointed aa and 
agreed to be a denier for the sale of the said defendant's 
automob 1 loo, parts, accessories and equipment. 

9. Thnt, following the execution of the agreonent 
botwean the plaintiffs and tho defendant, CHRYSLER 
CORPORATION, the plaintiffs commenced doing business as a 
dealer for all kinds of tho said defendant's autoxobilo 
products. 

10. That thereafter, upon Information and bollof, 
the performance of the terns end condition* of the aforesaid 
agreement waa also assumed by the dofondont, CHRYSLER MOTORS 
CORPORATION. 
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11 • That the agreement of the plalntlffa waa 
terminated on Ootober 3, I960. 

12. That, during the year 1956, an Act waa duly 
paaaed by the Leglalature of the 8tate of Sew York and 
enacted Into law, known as Article 11-A of the General 
Bualneaa Law entitled "KOTOR VEHICLE KAEUFACTURERC" , which 
Act beoane In operation and effect on October 1, 1956. 

13. That, prior to and from October 1, 1956 
and during ell of the tlnoa herein etoted, the plalntlffa 

. were a dealer within the meaning of the aald Act. 

14* That the defendants violated the provisions 
1 of the aald Aot In that tho defendants terminated the 
dealership of vthe plaintiffs without cause. 

15* That, by reoaon of the foregoing, the 
plaintiffs have been damaged In the sum of $1. 000, 000. CO. 

VHEREPGP5, plaintiffs domsnd Judgment against the 
defendants for tho sum of Cl, 000, 000. 00 with interest from 
tho 3rd day of October, I 960 together with the costs and 
disbursements of this aotlon. 

as a?;p F o r a r.Ecorp caute or action ? 

16. Plaintiffs repeot, roltorote and re-alloge 
paragraphs numbered "1" thru "10" lncluolve of the Plrst 
Cause of Aotlon with tho Borne force and effect as If fully 
set forth at longth herein. 

-3- 
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17 • That, Id and by the said agreement, amongst 
other things therein provided for, the plaintiffs undertook 

• t0 b# * d#al#r to * *11 kinds of the defendants' automobile 
products and the defendants arreed to sell all kinds of Its 
aald products to the plaintiffs. 

18. That the plaintiffs have dui.y performed all 
the conditions of esld agreement on their part. 

19 • That the defendants have failed and 
neglected to perform the conditions of the said agreement 
on their part In that they failed to deliver cars when 
; ordered by the plaintiffs, delayed shipments of plaintiffs'* 

. orders for cars, refused to sell all kinds of their 
automobile products to the plaintiffs, refused to give the 
plaintiffs tho some or similar considerations as those 
given to other dealers and refused to give the plaintiffs 

, th * 8eB!8 or Blnllar Insurance benefits as those given to 
other dealers and failed to abide by tha terms of the 

I. • foposald contract and otherwise breached the terms thorsof. 

r 

j 

20. That, b 7 renoon of tho foregoing, the 
plaintiffs hevo beon dcna.-ed * n tho sum of Cl, 000, 000. CO. 

VHEP.EF0RE, plaintiffs demand Judgment against the 
defondants In the cum of Cl. 000,000.00 with lntorost from 
tho 3rd day of Octobor, I960, together with tho ooata and 
disbursements of this action. 

S. LAVREWCU Am ns 
Attorney for Plaintiffs 
Of f J co end P.0. APdress 
170 Droodwoy 
Now York, Y. IOO 3 O 

! 

!;• 

1 

1. 

• ii 
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EHTtktO 


iu-y 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NASSAU 


MAX LEVENSON and MOLLY S. LEVENSON, 
copartners doing business under the 
firm name and style of MAX LEVENSON, 

Plaintiffs, 

-against- 


CHRYSLER CORPORATION and CHRYSLER 
MOTORS CORPORATION, 

Defendants . 


x 


Defendants Chrysler Corporation and Chrysler 
Motors Corporation by their attorneys, Kelley Drye Newhall 
Maginnes & Warren as and for their answer to the complaint 
herein: 



1. Deny knowledge or information sufficient to 
form a belief as to the allegations contained in paragraph 
"1" of the complaint. 

2. Deny each and every allegation contained in 

paragraphs "7", "13", "14", "15", "18", "19", and "20” of 

/ 

the complaint. 

3. Deny each and every allegation contained in . 
paragraphs "8", "9" "10" and "17" of the complaint except 
that they admit that on May 1, 1945 plaintiff and defendant 
Chrysler Corporation entered into an agreement regarding 
the purchase, sale and servicing of motor vehicles which 
agreement was assigned by defendant Chrysler Corporation to 
defendant Chrysler Motors Corporation as of Novemb 1, 195^ 
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and that plaintiff began to act pursuant to said agreement 
and respectfully refer the Court to said agreement which 
will be adduced upon the trial herein for a full and 
complete statement of the terms and conditions thereof. 

4. Deny each and every allegation contained in 
paragraph " 11 " of the complaint except that they admit that 
on July 5, i 960 defendant Chrysler Motors Corporation 
delivered a letter to plaintiff which was approved by 
defendant Chrysler Corporation notifying plaintiff, among 
other things, of the defendants' election to terminate 
effective 90 days from July 5, i 960 an agreement entered 
into between plaintiff and defendant Chrysler Corporation 
dated May 1, 1945 which agreement was assigned by defendant 
Chrysler Corporation to defendant Chrysler Motors Corpora- 
tion on November 1, 1956 and respectfully refers the Court 
to said letter which will be adduced upon the trial herein 
for a full and complete statement of the contents thereof 
and said agreement was terminated in accordance with the 
said letter and agreement. 

FOR A FIRST DEFENSE TO THE 
FIRST AND SECOND CAUSES OF ACTION 

5 . The complaint fails to state any claim 
against the defendants upon which relief can be granted. 


/ 


6 . Any rights of action that may be set forth 
in paragraphs "1" through "15" of the complaint did not 
accrue three years next before the commencement of this 
action. 

POP A THIRD DEFENSE TO THE 
FIRST AND SECOND CAUSE OF ACTION 

• 7 . Any rights of action that may be set forth 

In paragraphs "l" through "15" and "l6" through "20" of 
the complaint did not accrue six years next before the 
commencement of this action. 

FOR A FOURTH DEFENSE OF THE 
FIRST CAUSE OF ACTION 

8. That Article 11 -A of the General Business 

Law of the State of New York entitled "Motor Vehicle 

Manufacturers", Sections 195-198 on its face and as It is 

sought to be applied herein is illegal, unconstitutional, 

and void in that it is incapable 01 being complied with 

due to the vagueness and uncertainty of the language 

contained therein; in that it is arbitrary and discriminates 

against a class of versons, of which defendants Chrysler 

Motors Corporation and Chrysler Corporation are members and 

de» them equal protection under the laws; in that it 

purports to deprive a class of persons, of which said 

defendants are members, of property without due process of 

law; in that it purports to confer a right to damages 

» 

against a manufacturer by the exercise of its contractual 
{rights; in that it purports to impair the obligation of 
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contracts; In that it impairs the manufacturers' free 
choice of dealers and interferes with the conduct of their 
business; in that it purports to authorize the taking of 
property without Just compensation all of which is in 
violation of the Fourteenth Amendment of the Constitution 
of the United States. 

FOR A FIFTH DEFENSE TO THE 
FIRST CAUSE OF ACTION 

9. That Article 11-A of the General Business *< 

Law of the State of New York entitled "Motor Vehicle 
Manufacturers", Sections 195-198 on its face and as it is 
sought to be applied herein is illegal, unconstitutional, . , 

and void and violates Article 1, Sections 6 and 11 of the 
Consltution of the State of New York in that it is in- 
capable of being complied with due to the vagueness and 
uncertainty of the language contained therein; in that 
it 16 arbitrary and discriminates against a class of 
persons, of which defendants, Chrysler Motors Corporation 
and Chrysler Corporation are members and denies them equal 
protection under the laws; in that it purports to deprive 

I 

a class of persons, of which said defendants are members 
of property without due process of law; in that it 

I • 

purports to confer a right to damages against a manufacturer 
by the exercise of its contractual rights; in that it 
purports to impair the obligation of contracts; in that it 
impairs the manufacturers' free choice of dealers and inter- 
feres with the conduct of their business; in that it 
purports to authorize the taking of property without Just 

0 

compensation. 
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FOR A SIXTH DEFENSE TO THE 
gTRST CAUSE OF ACTION _ 


10. Article 11-A of the General Business Law 
of the State of Mew York, entitled "Motor Vehicle Manu- 
facturers", Sections 195-198, on Its face and as It Is 
sought to be applied herein is Illegal, unconstitutional 
and void and violates Article 1, Section 8 of the Con- 
stitution of the United States In that It purports to 
regulate and Imposes an undue burden upon Interstate 
commerce In an area over which the Congress of the United j 
States ha 3 exclusive power and which it has exclusively 
occupied with the Automobile Dealers Franchise Act, 70 
Stat. 1125-1128, United States Code, Title 15, §1221-1225. 
and, in that its provisions are different from and in 
conflict with the Automobile Dealers Franchise Act, 70 
Stat. 1125-1128, United States Code, Title 15, §1221-1225. 

FOR A SEVENTH DEFENSE TO THE 
FIRST AND SECOND CAUSES OF ACTION 

11. The consideration agreed to be given to 
defendants by plaintiffs for the agreement of defendants 
as alleged in the complaint, among other things, was for 
plaintiffs to establish a suitable place of business andto 
stock, to promote and develop the sale of defendants* 
products. 

12. That defendants duly performed all of the 
conditions of said agreement on their part. 

1 13. That plaintiffs failed and refused to 
perform' the conditions of said agreement on their part 
in that among other things they failed to provide adequate 
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and well-stocked facilities, place of business, and ade- 
quate personnel, end felled to promote and develop the 

* i i • 

sale of defendants' products. 

14. As a result thereof, there has been and 
is a failure on the part of the plaintiffs to give the 
consideration which they agreed to give to defendants 
for their said agreement. 

FOR AN EIGHTH DEFENSE TO THE 
FIRST AND SECOND CAUSES OF ACTION 

15 • Plaintiffs breached the agreement alleged 
in the complaint and abandoned performance thereunder 
and refused to perform the considerations required of 
them under the said agreement. 

WHEREFORE, defendants demand judgment dismissing 
the complaint herein together with the costs and disburse- 
ments of this action together with reasonable attorneys' 
fees . 


KELLEY DRYE NEVIHALL MAGINNES Sc WARREN 
Attorneys for Defendants 
Office end P.0. Address 
350 Park Avenue 
New York, New York 10022 


/ 

/ 



* 
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COPY RECEIVED 
IUUY. OStt. KCV.’HAll. MAEin.HLS l ft ' >'.2111 

■v ■ It ■> f fliff I / •/ 1Y1 j I 


SUPREME COURT 07 toe state of nev TORE , V* 
COUNTY OF KINGS 


ft i 

FEB 23 1967 


RXTE1TAY MOTORS, XHC. , 


•against* 

CHRYSLER CORPORATION, 


*2jTYS for. 


Plaintiff 


VERIFIED COMPLAINT 
r ENTERED 


Do fondant 


m 4 L T 




PLAINTIFF, as and for its Complaint by its attornoy, 
JEROME U. KUTNER, ESQ., reopocrt fully alleges as follows! 

FIR ST i That at all times heroinaftor nontionod, 
plaintiff was a domestic corporation existing undor and by vlrtuo 
of tho lavs of tho State of Nov York* 

SECOND! That at all times hereinafter montlonod, tho 
dofondant vas and still is a foreign corporation authorized to 
do buslnoss in the Stats of Nev York. 

THIRD: That at all tines hereinafter nontionod, 
plaintiff maintained ltu placo of business at 600 Buahvlclc Avonuc 
/Brooklyn, Ncv York. 

FOURTH! That suae tine during tho month of Uarch, 1054, 
this plaintiff entored into a valid and binding franch&oe 
Agrocmont vlth tho defendant for tho purpose of colling nov 
DoSoto and Plymouth automobiles to tho public at its duly author* 
imod location, GOO Bu'hfflak Avonuo, Brooklyn, Nov York, t 

. # f 

FIFTH! That saaotlno during tho latter .part of 1059, 
and on or about January, 19G0, tho plaintiff through rumor and 
various unofficial notif lcatlor.s, van ndvlaod that the mnnu- 
faoturo and production of tho Posoto lino automobile would bo 
dloaontinuod. 


t 


a i 
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SIXTBi That tlic plaintiff, in order to ascertain the 
voracity of the unofficial notices and rumor. .bout the discon- 
tinuance of tho Desoto line, thereafter communicated with tbo 
defendant, its agents, servant, .nd/or employee., and further, 

•D Officer of plaintiff 'a Corporation went to Dotroit, Michigan, 
and saw one, Byron Nichols, a representative of tho defendant, 
and was advisod that plans for tho aanufacture and production of tl 
Desoto line wore Bade for many years to coao, and that based upon 
this representation, tho plaintiff continued to pu-chaso parts and 
apodal tools and Increased its advertising and vigorously pursued 
the further merchandising and sale of the DeSoto line automobile. 

SEVENTH: That further, sometime in August of 1900, 
plaintiff was advisod of the fornal specifications of the 1001 • 
DeSoto line, and based upon this fornal notification, again pro- 
jected his requirements for the 1901 DeSoto lino again increasing 
tho purchase of ports and spoolal tools and increased advertising. 
Hint thereafter, the plaintiff rccoivod fornal notification frea 
tho defendant by blown up Western Union tolograa sonotiae in 
Janunry or February of 1960, that tho De3oto lino would bo con- 
tinued in all rospecto, and any runors regarding tho discontinuance 
of tho DeSoto line wore groundless, 

EIGHTH: That soaotine during Novorabor of 1960, aftor 
plaintiff had already purchased ito supply of 1D01 automobiles for 
tho purposo of rosalo, thore wero still recurring rumors ooncorn- 
ing tho discontinuance of the DoSoto lino, and finally on or 
about Doconbor of 1900, plaintiff nscortninod through newspapers 
and radio communications, that tho manufacture and production of 
tho DoSoto line was to be discontinued and that tho manufacture 
and production of sano was to cease. 

HINTHt That plaintiff rocelvod formal notification 
from tbo dofoudant for the first time on or about Fobruary, 1901, 
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and at no tin* prior thereto that tha DoSoto lino autoaobllo vaa 
to ba discontinued* 

TENTH i That thereafter, after tha dafandant formally 

notlflod tho plaintiff of tha dlscontinuanca of tha manufaoturo 

and production of tha DeSoto lino, tha dafendant prooaaded to 

aoiiclt all previous DeSoto owner o in order to havo than purchaso 

tha Chrysler notor vehicles, and in this solicitation letter, was 

a coupon to bo redoeaable on tha purchase of a 1061, 1062 or 1903 
• * » 

Chryslor autoaobllo. 

ELEVENTH j That as a rosult of all of the aforeaentloncc 
tha plaintiff, RITEWAY MOTORS, IRC., lost the loyalty of its 
DeSoto owners, and aa a result thoreof, tho aald plaintiff, 

RITEWAY MOTORS, INC. , found itself in financial difficulty, and 
vaa compelled to discontinue lta business on or about Uarch, 1961. 

TWELFTH I That the defendant, CHRYSLER CORPORATION, 
know of the dlscontinuanca of tho DoSoto llne'for a long timo 
prior to January 1960, and made plans for the discontinuance of 
the said DoSoto line as part of tho goneral plans made for tho 
future production of its motor vohicles| and that tho said 
defendant, CHRYSLER CORPORATION, Knowing this, permitted tho 63 id 

• . J 

plaintiff, RITEWAY MOTORS, INC., to continue to make such plans 
and espond'auch monies to its financial detriment. 

THIRTEENTH! That tho said plaintiff, R ITER AY MOTORS, IK 
as an authorized franchizod doalor, should havo boon apprlsod of 
any and all plans to dlooontlnuo tho said DoSoto lino in advance 
of the formal discontinuance, so that propor future plans could 
havo boon mado and anticipated by tha said plaintiff, RITERAY 
MOTORS, INC. 

FOURTEENTH! That the said plaintiff, RITET7AY MOTORS, INC 
relying upon tho roprooontntlono cada by tho dofondant, lta r.contt 
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■•nut. and/or ..pioyooo aa to tha continuant. o t tho production 
and unataotor. of tha DaSoto Una, ooatinoad to ..pood dlroroa 
•una of aoooj* '■ 

flFTEENTH! That it van lnoimbent upon tho defendant, 
OlRYSI.En CORPORATION, to notify tho plaintiff, RXTET7AY lXm>R 3 , 
1KC., in cdvanco of any nnd all plans with rogard to tho diccon- 
tinuanco of tho Do Soto lino, and in failing to do ro, caused 
this plaintiff to euffer financial looses in tho anount of ' 

ONE HUNDRED THOUSAND ($100,000.00) DOLLARS. 

NHEREFORE, plaintiff deaands Judgnont against tho 
defendant, CHRYSLER CORPORATION, in the sun of ONE HUNDRED . 
thousand ($100,000.00) DOLLARS, toother with the cents and 
dloburuononto of thio notion. 


JERQUE M. ICUTNER, ESQ. 

. , Attorney for Plaintiff 
Office Ci P. O. Addrooe 
2000 Kenpotoad Turnpike 
Lovittoen, Now York H7C3 


• i . . , 

»• ; i 


,t * 

» / * 
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UNITED GTAT23 PDTniCT CCYRT 
EASTERN DISTniCT OF NEW YORK 


YOUNG V.OTOHS, INC. . 


complaint 
d/d‘ JoOh/ 

PLAINTIFF 

de?*a:;i»3 a 
TRIAL CY 
JTJP.Y 


Plaintiff, 


CHRYSLER, MOTORS CORPORATION, HERBERT S. 
FARZ3, i::c., CNEYSLEIl MANHATTAN COMPANY, 
INC. , CHRYSLER PRODUCTS EAST SIDE SERVICE 
CENTER, INC. , and tlANNICN DC JC2, INC.. 

* • ,i 

Defendant*. 


The plaintiff, Young Motors, Inc., by its attorney* SlfATriUN U 

i * 

COOPER. ESCS. , ta and for 113 complaint e^ainct the defendant*: 
allegoa no fellows: * 

i 

JOTJSOICTlCM-DESCniPTICN 

cr p.LM-.riry 

FIRST: That at ell timeo hereinafter muntlonjd tlia plain' Uf t;uj 
and cLLil la a clomertio corpora Uon organized and eiliiing under c:'.E 1/ 
virtue of tho Lawo of the Stale of New York, with lto principal cl 'Leo 
and pic co cf buxlncbii located In tiia County of Ilinjo, City end SL.lo of 
New York, and in tho Lantern Lictrict of New York. 

rcrc’tiPTJ?** or vzr:z::?\: ?tb 


SECOND: That at all tircet. boralnaiter mentioned, the dcr.*n- 
clant Chrysler Motors Cirporalion woo nr.d cllU io a corporation 
organized and existing undsr the Love of ths Eteto of Eelavrarc, u :d 

font It ratlata in* it 3 principal cilice for the conduct of ito InaLnecj in 

I 

tho Ltito cf New York, at 401 Theodore ITcned Avenue, City of Eye. 
County cf iVeetchcctcr, Stato cf New York. 
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THIRD: That at all times hereinafter mentioned the defendant 
Herbert S, Faria* Zac. * vu sad etill ia a corporation organised and 
existing under the Laws of Hie State of Near York and that it 
its principal office lor the conduct of Ue business in the County. City 
and State of Nov York. 

( 

FOURTH: That at all times hereinafter mentioned the defen- 
dant Chryrler Predacto Cast Sldo Service Center. Inc. . vae and c^U 
In a corporation organised end existing under the Lave of the Ctcla of 
Nov York* and that it maintains its principal office for the conduct of 
Ua business la the County, City and State of New York. 

FIFTH; That at all times hereinafter mentioned t'io defendant 
Chrysler Manhattan Company* Inc., traa and etill la a corporation 
organized end cxlotins under the Letts of the S'.ste of Calaww, nr.l . 
Cut it maintains its principal office for the conduct of im baaineas in 
ithe Count 7. City and Stato of New York. 

SIXTH: That at oil tiraco hereinafter mentioned the defendant 
i'.analon Hedge. lac. , vna and etill ia a corportiion ornaaiued crii 
ezintlnj under the Lava of the Strle of New York and hint It malt tains 
its principal office for the conduct of ito bus Lac a u in the County, City 
rad State of Kc nr York. 

NAT*i : • ?4 07 rv."r:rrn rrvcy-vcp 

SCVJNTil: Thai ei rli thaeo hereinafter xuoaConed the dc.VnJanl 
Ckrynler i.:ctcra Corporation ttps en-a-ed in Lie bu&incaa cf mar.u.antur- 
Lvj, selling and distributing cutorsobilea under the various aazass cf 
i lymouth* L'eScto* Dcd;;e and C.uysler. 





-. 4 . *:• 

, • •• 
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BXOimii That at all tlsia hereinafter mentioned Herbert 8. 
Faria. Inc. , was a dealer under contract to the Chrysler Motors 
Corporation engaged In the business of selling end servicing Chryclor 
Motors Corporation automobiles, end specifically OoSoto end Plymouth. 

• NINTI7: That at all times hercloaitar mentioned Chrysler Man* 
licit an Company* Inc. . ms a dealer under contract to the Chryoler 
Motors Corporation engaged In the business of celling and servicing 
Chryoler Motors Corporation's automobiles. 

TCNTH: That at all tunes hereinafter menuoned 2 amian 
Dodge. Ice., wan a dealer under contract to the Chrysler Motors 
Corporation engaged In the bualaoea of aeiliag and servicing Ch ryder 
Motors Corporation's automobiico,rpecllle(tlly Dodge. 

ELEVENTH: That at all tints hereinafter mentioned Chryclcr 
Products Cast Lida Service Center, lac. , wro under ccnlract to tha 
Chrytler Motors Corporation engngjd In tbo builnesa cl iicrvlcirg earn 
maauiactured sad 60 id by the dealers of Chiyeler Motor* Corporation. 

Acr unde?. which the 
act:-', r, rro::r;:T 

TWELFTH: That the c«uce of actioa herein alleged aria J3 
end In b£3ed upon an ACT OP CCNCISECS, approved Jimic 10, 1230, 

40 Strteft 1?33. 1323 ( UNtrCD STATES CCD 3 ANNOTATED, TIJIa 
13, Section 13 end commonly known as tha flobmfcon-Pf.tmn .1 Act. 

TPir.TCENTII: That the plalnUfT to a:) d at ail tin.es herein- 
after mentioned has hem the orr.cr c! n retail rales and r.ervice c.?n- 
tor for DeScto and Plymouth Ritcmcbiles nmaufreturei ly Uie Clisy.iiei* 
Motors Corporation and located r.t ir.70 rou'ord Avenuo in the rorwh 
of Brooklyn, City and Stale of Now York. 


‘ 


• * ' • • ) . 
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FOURTEEN Til: Thai at all times hereinafter mentioned plain* 
tiff baa sold and offered for sals to the retail trace the automobiles 
sold and distributed by the defendant Chrysler Motors Corporation to 
this p lai n ti ff . That nay o t the plaintiff's customers resided in the 
State of New York and other states cf the United States. 

FIFTEENTH: That at all times hereinafter mentioned the 
defendant Chrysler Motcra Corporation has been and Is cow engaged in 
the sale sad distribution in interstate commerce of the automobiles 

set forth in Paragraph Ecventn above. 

, • • * 

S KT EEUTH: That at all times hereinafter raentia: jd tho 

defendant Herbert 8. laris. Inc., Cijryelcr Manhattan Ccmp&ny, Lie., 
and Wacnion Dodge, Inc. . have paid end distributed as well as Gorviccd 
tho defendant Chrysler Meters Corporation's nutumohileo for the re* 
tail trade In the State cf New York ard elsewhere in the United Slices 
In competition tiih the plaintiff. 

SDVDNTEEJ.TII: That at all times hereinafter mentioned defesi* 
dor.t Chrysler Products i.act Side Service Center, Ino. , has serviced 


products manufactured by Chrysler Motors Ccrperntion In cooputtxicn 
with tho plaintiff in tho fTtrlo of Peer York and more particularly in era 
I about the environs of the City of N?w Yar*<. 


Acn:iE!.Tcrrr rrn? pi 
c::.:vr:.. .vor: - 3 c-: 


DAUT 


EICilT JENTII: ' The plaintiff has been a dealer pursuant to 
written ccc.ract in tUa defendant's Chrysler Met ora Corporotlo.t'o 
protucto clone li-il under the tcrcc cf which the defendent Chrysler 
Motors Corporation designated t!iC plaintiff as ons of lta a;,eacfc n to 
sell its products concietlr. j of DcCotos Flyaouths and designated 


4 . 
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the plaintiff as a sarvica center for Chrysler Motors Corporation pro- 
ducts* and these products were sold and distributed by the defendant 
Chrysler Motors Corporation to tbo plaintiff for resale by the plaintiff 
la US establishment, and the plaint Uf did engage In the servicing of 
the said products. That said agency la still in full iurce and effect. 

"V. discht».ti?:atio:i 

KZNTCZNTII: That during the time that tbo plaintiff maintnir.od 
such agency for the sale* distribution and servicing of the defendant 
Chrysler Motors Corporation's products, that tbo defendant Chrysler 
Met ora Corporation sold and distributed Its said prc ucts to other cus- 
tomers of the defendant Chrysler Motors Corporation who wore la 
competition with the plaintiff, said customers being located in tho State 
cf New Tcrt: and tn other states of the united Stales. 

TWENTIETH: That at rdl times herein laentlon-id tad during 

' 

the period of the rale and dlatribatlon of the automobiles harelnbclore 
mentioned and la the course of commerce so aforesaid lbs defeat rtf 
Chrysler Motors Corporation by letter w ajrce ent of September S3, 
1057, unlawfully and in violation of the statu-es set forth abort agreed 
and did undertake to furnish to iba defendant Herbert 6. I aria. Lx :,, 
monthly ill 3 count 3 and/ or rrUic-o in tho cun of C1.CS3.O0 per motlh. 
That thereafter by lclier-c^rc »ment dated ilcr/embcr 4, lf<37, tbs 
defendant Chry*ler Motors Corporation accelerated the rebate cd o-e< 
count do thst Herbert S. Tarlo, Ivc . , recelvod the ram of tl9.CS3.00; 
thal thcrenlior by letter -agreement of April 25, lbf'J, the defend vt 
Chrysler Motors Cerporatica la nddUoi to tbo uforcaeid ;.l0,3OO.t.0 
retato undertook to pty to thu d.fcndant Herbert 5. Vnris, Inc. , l ;a 
j cum cf C2. SCO. 00 per month c.vJ eeccleratod U»o cum by mafclnj pry 
mest to Herbert 5. lauio, Inc., in ths cr.in cf f30,P20.00 for th? 


» 
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*rlod M«y 1. 1013 to April 19. 123». Ttaid on or about April 19. 1933 

t or Motors Corporation undertook to cuarantas the debts of 

IS. rarls. be., to C. I. T. Corp., lnthe suraof :30.000.C9. 
TWZTmr-rir.rr: That tec dafandant Ch ryeler Motors Corpora- 
loa heretofore spreed with the dcrenlant Manaloa Dodje. Inc., to p»y 

F * 

i tha defendmt Mamion iiodjs, Inc., as rebates and/or discounts tbs 
«ra of S39.0C9.0D par year. 

TWEI?TT*SZCCriDi That tha defendant Oirysler '.rotors Csrpar« 
tloa has undertakes to cubaldico Chrysler Manhattan CcmpMjy, Inc., 
n the rale end cen’lcln^ of aulonouilss in that ell leases occasioned 
a the otlo end servicing of said luionjobiles by Chrysler Manhattan 
Icrapany. Inc. . ware and mt absorbed by tho Chrysler Motors C orp- 
rntion. *• 

• •• 

TT/-MTV*Tnr.3: That tho Chrysler Motors Corpprntioo hero* 
ofors secured a lets® oo tho produces presently c#ccupl *d It tb» 
Lrynler Prcd;*cf3 East fldo Service Center, Inc., wMdi iSrn defendant 
Xtrynler I.'.Ofora Corpora ‘den hr-s loosed to Chry*«r Prodisia Daal 
tide fcn-lee Center, Inc., and Chrysler Products Cost n. J a Service 
'crier, be. , occupies Co cpaco free of rent or nt a rcr.:u! far bclovr 
rhlch Is chcr^cd fer ll!:a cpaco in Hut area md tin: each a-'ranjc tie.it 
jonrutults r. rebate a:v' clrccstrd la violation of the cL'.turca afore t,: id. 
Trrjrry-rcViiTE: That l’>« d*ic;ida:ii Chrytlor Motors C< 

I 

;rotlca h*J diverts.* inaled ft;;al 2 K? this rlilVaJ* ii il:e price of the ;.T-d 3 

i 

end mercbnntilse cold to It, and havti.i paid end in having contracted 
o pnj to competitor s of the ► third Li located in tha itrtc a i I.aw Yu*.; 
md c&jr i/a'.cs of the Coiled f-.alus by way cl ivl.de or tllawanco. 
jmjethlr .2 » f vrluo and fuiidthcu to U 13 cccapctitors of tha plaintiff 
;arvl' ni facilities connected vith the tala, cf.Mriaf for ado c-:J 




aervlcing after male of each goods and merchaadiae ao purchased by 
the plaintiff upon ttrna not accorded to fMa plaintiff and that the 
defendant Chrysler Kotor* Corporation farther discriminated against 
the plsLkiff in the sole of such goods and merchandise In allowing dis- 
counts, rebates and allowances or ad ve r ti sing service charges to 
various competitors of this plaintiff located in the Slate of :iew York and 
aJiove any such discount or allowance given to the plaintiff herein. 

TWENTY-FIFTH: That the defendants Chrysler Motors Corpora 
tloa,la having paid and Herberts. Faria, lac., Chrysler Ltnahcitaa 
Company, Inc., Chrysler Products Fast Sls'o Sendee Ccr.tor, t»., 
end Mannlon Dodge, Inc. In having received such rebuts, allowances 
end/ or subsidy have knowing*? received a dizcrlzatnation in price in 
violation cf the statutes aforesaid. 


DAT.lAOrS 


TlVitiITY-£Emi: That as a result cf cuch discrimination 


p l ai n ti f f has been damaged In the sum cf *250,100.00. 

TV7ENTY-S3VDKT1I: That the plaintiff has been damaged in its 
business and property by reason of the unlawful conduct cad actio: .a of 
tho defendants and that under tho provisions <x an ACT CF CON ZT.ilLS 


of the United Htatco. epprovid O^tchor 15, ITli 


(urrirrD statf3 cods AiisorATHD, 


ctlsn 15) it U entiwi 


ed to recovery of tho dc/cndnr.'s threefold by it riatain :d end 

tho cojto of thio suit including a reasonable attorneys fee. 


this action end a rcu. 


SHAT Z 1X1 U CCC.PZh, 


; icc/s>.r c« i * uu 
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UNITED STATES DISTRICT COURT 1 ■' * ‘ # 

• . • -•..••• ••• ... 

SOUTHERN DISTRICT 0? NEW YORK •.* • *. *•* . 

• * * •• % “ “ V | 

» * 

• . ** \ , . 
r.* i ! k j 

• 

• • \ 

CHRYSLER MOTORS CORPORATION, * , ’ . 



. • • Plaintiff, • 

. 

• 

• against — • • cC!"?L.'V! n 

• 

r 

URBAN INVESTING CORPORATION and 

EDWA RD J. PZTRILLG, INC. , 



Defendants. 

• 

• 


• \ 

; • • 

i . 

Plaintiff by its attorneys, Kelley Drye Newhall 

0 

• ■ * - 

Kaginnes & Warren, as and for its complaint herein alleges 

• 

! • • 

as follows: 

\ 

* , 

• ' AS AND ?CR A 

• PIRST CLAIM 



* • . . ? % 

1. At all times hereinafter mentioned, plaintiff 

• 

r • • 

; was and still is a corporation organized under the laws of ' 


• • 

the State of Delaware w^th a principal place of business 

t 

• 

in the State of Michigan. 



2. Upon information and belief at all time 3 

. / • 


fa 

hereinafter mentioned, defendant Urban Investing Corpora- 



tion was and still is a corporation organized under the 

• 

I 

lav/s of the State of New York with a principal place of 


< ' : • \ 

■ M 

business in the State of New York. 



3. Upon information and belief at all tines 

i 1 


: 

hereinafter mentioned, defendant Edward J. Petri! lo, Inc. 


.* - 

waa and still 13 a corporation organized under the laws 

• 

* 

• ' . ' j 

• 

• • 

• • ' •••.. . • " '• ' | 
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of the State of New York with a principal place of business 
In the State of New York. 

*\ ‘ : ■ . • • • • * •. • *.v 

4. The anount in ccntroversey, exclusive of 

interest and costs, exceeds the sum of $10,000. 

• * * • 

5. On or about January 25, 1963 plaintiff and 
defendant Urban Investing Corporation entered into an 
agreement whereby 6ald defendant leased for a period of 
twenty years certain premises to plaintiff (hereinafter 
referred to as "the demised premises") described in said 
agreement as follows: 

• • • • *• 

• • 

v 1 "ALL that parcel of land in the City of 
Yonkers, County of Westchester and State of 
New York, bounced and described as £ollov;s: 

... B f <3 F^ Tr: ' :G . £t s point on the northwesterly 

iitPr?Lf!H t ^ £ ‘ t - Park Ave " ue Khere the sama is 
intersected by „ne southwesterly line of a 

P* 1 *®® 1 °‘ * and 50 feet wide shown on map filed 
in the office of the County Clerk, Division of 
, £^ nd records, formerly Register's Office of 
Vestcnester County, New York, as Map No. *854 
U£ed an » occu P ied £= a right of way by the City 
of New York for access to the Catsklll Aqueduct; 

4.4 ^ e « ce runr *- n 3 (l) along the northwesterly 
Central Park Avenue in a southwesterly 
direction on a curve to the right h-'v*-'* a 
radius of 5537.10 feet a distance of I69.93 
feet to a point; * 

^ ence !*) 57° 44' 55" West 259.44 

reet to a point; 

feef thCnCe N ° rth 35<> 03 ' 06 " East 

thence (4) North 7S° 25' 20" Last 176.69 
feet to -.and of the City of New York; 

iin" * lor - 3 the ££ ~ 3 South 110 24' 

40 E«st ISO. Op -eet to the point of beginning. 


2 - 
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6. In addition, defendant Urban Investing 
Corporation granted to plaintiff a certain right of way, 
among others, (hereinafter, referred to a a the "southerly 
right of way )to and from the demised premises for passage 
by foot and vehicle over and across the following described 
premises: . 

"ALL that parcel of land in the City of 
Yonkers, County of Westchester- and State o' 

New York, bounded and described as follows: 

at a point on the northwesterly 
..side of Central Park Avenue distant as measured 
along the same I09.93 feet southwesterly from 
the southwesterly line of a parcel of land -0 
feet wide shown on Map filed in the Office of ' 
the County Clerk, Division of Land Records, 
formerly Register's Office of Westchester County, 

New ,or.<, as .\ap No. 1864 used and occupied as 

L'SJV: °y the . C1 *y New York for access . 

to the CawSklll Aqueauct; 

, . ^* e !J ce running (l) along the northwesterly 
side of Central Park in a southwesterly direction 
on a curve to the right having a radius of 5537.10 
• feet a distance of 30.07 feet; 


feet; 


feet; 


thence (2) North 57 ° 44 * 55" West 258.83 
thence (3) North 35 ° 08' 05 " East 30 .#; 


thence ( 4 ) South 57 ° 44 * 55" East 259.44 
feet to the point of beginning. 

7 . By the terms and conditions of the said 
agreement plaintiff ar.d defendant Urban Investing Corpora- 
tion mutually agreed that plaintiff could peaceably and * 
quietly enjoy the demised premises. 

8. When the said agreement was entered into it 
j was known to defendant Urban Investing Corporation that 


- 3 -. 


r’-r 


*••• • *" 


• • 3^1 a .^ - -**& • ••■;* nf •• :• 

i .%•• . • . . • V-‘y. ■'*!• •<• • *■ . ■»* ' v* .-j» • w _•-£ • * • ] ' 

. t- “% ‘ •'» •• * ^ . . ii - ■ /i" 

plaintiff intended to construct or cause to be constructed 
on the demised premises an automobile dealership and that 
the said southerly right of way would be used as a means of ! 
Mcess and egress to the dealership to be constructed. 

9» At all times hereinafter mentioned, upon 
information and belief defendant Urban Investing Corporation' 
Was the owner in fee of certain premises located on the 
northerly and westerly boundaries of the demised premises 
and southerly right of way and adjacent thereto and was ' 
engaged, through it3 officers, agents, servants, employees 
and contractors in certain work, construction and activities 

. * i 

thereon. 

* r • - • * . A 

10. In the course of said work, construction and ! 
activities at or about the period between May 1 and October | 
1* 1963i defendant Urban Investing Corporation and its 
officers, agents, servants, employees and contractors 
negligently, wrongfully, carelessly, recklessly, willfully, 
deliberately and with knowledge of the dangers and hazards 
that would be caused thereby, changed the elevation and 
grade of parts of the demised premises and southerly right 
of way and carried, transferred, moved, pushed and transported 
vast quantities of earth, rock, mud, topsoil, vegetation, 
dirt, fill, debris and other matte* onto the demised premises 
and southerly right of way without the consent, permission, 
or authority of plaintiff and over the objection and warning! 
of plaintiff that interferred with and prevented the con- 
struction of the aforementioned automobile dealership ar.d 


L 


I 
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Interfered with plaintiffs use and enjoyment of the 
demised premises and southerly right of way m violation of 

the terms of the said lease. -• • 

• . *• • 

•*- 9 # * ‘ 

11. Defendant Urban Investing Corporation refused! 

.o remove the said earth, rock r j 

’ topsoil, vegetation, 

ilrt, fin and debris from the demised premises and southerly 
•lght of way although repeatedly requested to do so by 

>laintiff and plaintiff v; as compelled to remove such mater- ! 

als therefrom at a co3t to it of Act cn • 

. vy*,Ojf ,£ 0 , no part cf 

-hich has been paid by said defendant. 

. 

AS AND ?0R A 

SECOND CLAr.T • . - 

• • 

18. Plaintiff repeats and re-alle-es the • * 

negations contained in paragraphs "l" through “ 11 " 

iclusive as if the same vre^e set fAx^v 

we -® sec ±or„n at length herein. 

.13. Upon Information and belief at all tines 
.relnafter mentioned, defendant Edward J. Petrlllo, Inn. 

“ “ C ° ntraCt ° r work, construction, and ! 

tlvlty on the premises adjacent to the demised premises 

d right of way With or for defendant Urban Investing 
rporatlon. 


14. At the times and places heretofore stated 
fendant Edward J. Petrillo, Inc. through its officers, 
agents, employees and servants acting for itself or for 
(defendant Urban Investing Corporation negIigently7wror.g- 
fully, carelessly, recklessly, willfully, dcliberasely and 
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I with knowledge of the dangers and hazards that would be 
caused thereby, changed the elevation and grade of parts of 
the decreed premises ar.d right of way and carried, trans- 
ferred, moved, pushed and transported vast quantities of 
earth, rock, mud, topsoil; vegetation, dirt, fill, debris 
and other matter onto the demised premises and southerly 
right Oi. way without the consent, permission, or authority 
of plaintiff and over the objection and warning of plaintiff 
j that interfered with and prevented the construction cf the 
j aforementioned automobile dealership and interfered with 

plaintiff's use and enjoyment of the demised premises ard 
• • 

southerly right of way. . 

15* The aforementioned conduct of defendant 
Edward J, Petrillo, Xr.c. or defendant Urban Investing 
Corporation, or both of them and their officers, agents, 
servants, employees and contractors constituted a nuisance. 

. • AS AKL FOR A 

THIRD CIAZX 

^ • Plaintiff repeats and re— alleges the 
allegations contained in paragraphs "l” through ,! 11 ", " 13 " 
and 14 inclusive as if the same were set forth at length i 
herein. 


17. The aformentior.ed conduct of defendant 
Edward J. Petrillo, Inc. or defendant Urban Investing 
Corporation, or both of them ar.d their officers, agents, 
servants, employees ar.d contractors constituted a trespass. 
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. . • AS AED FOR A 

FOURTH CLAIM ■ 

10. Plaintiff repeats ar.d re-alleces the allegt- 
tions contained in paragraphs " 1 " through "n", " 13 ” and 

"14" inclusive as if the sane were set forth at length 
herein. 


19 Inc?' he afore '“ cnticr - ed act5 defendant Edward 
J. Petrillo/oi* defendant Urban Investing Corporation, or 

both qf when, and their officers, agents, servants, eaployee : 
ar.d contractors were performed carelessly, wantonly, . j 
recklessly and negligently. 


AS AED FOR A 
FIFTH CLAIM 

20. Plaintiff repeats and re-alleges the 
allegations contained ir. paragraphs " 1 " through " 5 ", " 7 " 
and " 8 " as if the sane were set forth at length herein. 


provided; 


21. By the terns of the said agreenent it was 


"24. LAEDLOJO'S UTILITY EAST-HOT. The 
follo..*ng portion of the der.ised nranises is 

ln r A^Meli r o- e w C " b ^ lr * thls Article 24, ar.d 
in A. wide 2p hereof, as tne 'Eortherly Area'; 

v«„v/ ALL „ that Parcel of land in the City of 
xonKcrS| wour.^y •• c c ho s 4 o i* a ^ ^ ^ ^ 

Kew York, bounded arid described as Yollov;s : 

v . a ?°-ht on the northwesterl” 

side of Central Park Avenue where the sane 
in wC- sec wee zy the southwesterly lire o^ a 
P"" 1 «}** 50 fc« aide rl; iZLM 

® 0 :: t CC or County Clerk, Division o- 
Land Records, fotserlv r--« , u * 

... j, ** w*.. b V/. . _C C 01 

wes i#cr Ccur»wY . TCcv# 

u,co «* 



Aqueduct *° r accc3s to th0 Catoklll 

. . 5^® nce running along the northwe: 
side of Central Park Avenue in a couth; 
direction of a curve to the ri«£ht h-'vli 
rcdlua of 5537.10 feet » oletenei of 4: 


.thence North 11° 34* 40" West 218.83 

fv^ Cn S e North 78° 25' 20" East 30.00 ; 
to the land of the City of New York; 

_ ?^|} ence aioR 3 the same, South 11° ^4' 
East I90.03 feet to the point of beginning 

"fcSerly <, 2ee')! re herelna *' tw 

?rje r * ay uc ® th0 Northerly Area for t i 
installation, aiaintenance and repair c r u 4- ' 
lines serving the Heights Lands? as ti^ te- 
.^ n ^ s ls defined in Article 5 herec 

anv r^h^° rci not use tr ‘ e Northerly Area 

any owher purpose. All of said utf'ty 
shali be installed at the sole cost’ind e-~ 

S.SS d l < T l “ nd £l1 of £ali llr ‘ eo Shan be* 

wh ieh^urin t" 0 ^ Sround, except for necessary t 
hlch will oe level with the ground. Ten*" 

& v/ithin the ^ 
V s ^‘ e f errn 01 thls Lease, but Ten 
pave the Northerly Area and use the «=-.-» ■** 

purposes permitted under Article 2 he~-of?C 
Landlord shall give Tenant at least thirty 
days advance written notice of its inten*-' 
do any work within the Northerly Are- exc- 
an emergency when Landlord shall give ' as -u 
T^ C % n0tlc . e zz i£ reasonably o 53b“^L 
as to complete such w 

/ ronant's use of the \o 

rea for as snor't a oirva as rcasonablv oo*ss 
upon completion of such work l5nd?o-d s ?? ? 
and repave the surface of thc^ro—d -1 
condition. In no event shall Tenant '*'* 

* he U3e oi> tRfc .Northerly Area for 


22. Defendant Urban Investing Corporatic, 
' agents, servants, employees ar.d eontracto; 
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maintained an open trench upon tho said Northerly Area 
described in said Article 24 for a period in excess of 
thirty days as permitted therein that interfered with and 
prevented the construction of the automobile dealership to 
be constructed on the demised premises and interfered with 
plaintiff's use and enjoyment thereof. 

• 23. Defendant Urban Invest in 3 Corporation refused 
>.0 close the said trench upon the repeated requests of • 
plaintiff and plaintiff was compelled to do so at a cost to 
it of .$607.74, no part of which has been paid by said 
defendant. ' 


l.<? 


AS KXD FOR A 
SIXTH cl.-z:-: 


24. Plaintiff repeats and re-alleges the alleys 
tions contained in paragraphs "1" through "5", "7", "8", 
"20" and ''21" inclusive as if the same were set forth at 
length herein. 


25. The conduct of the defendant Urban Investing 
Corporation in maintaining said open trench for more than 
thirty days constituted a nuisance. 

VHERZFGR2 plaintiff demands judgment : 

1. Against defendant Urban Investing Corporation ' 
the sums of $ 34 ,S 37.20 compensatory damages and $150,000 
exemplary and punitive damages or. the First Claim. 

2. Against both defendants the sum of $ 54 , 637.20 ! 
compensatory damages and $150,000 exemplary and punitive 


,9. 
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, • 

damages on the Second, Third and Fourth Claims. 

. Against defendant Urban Investing Corporation 

the sum of $687.74 on the Fifth and Sixth Claims. 

% • * • • 

•4. Such other. and further relief which to the 
Court may seem just and proper. 


KELLp OPYZ Xr.'-IALL KAOSOTSS 2: WASRZX 
Attorneys for Plaintiff 
*. 350 Park Avenue 

Nev; York 22, Xew York 


‘'■'Vv.c.'.jfr 
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DISTRICT COURT OP THE COUNTY OF NASSAU 
THIRD DISTRICT I GREAT NECK 

* ---- — x 

CHRYSLER MOTORS CORPORATION 

* 9 

Plaintiff, 

-against - 

COMPLAINT 

GROSS and HOWARD ROSE,* • 

Defendants. 

- — x 

1. Plaintiff 1. a corporation Incorporated In 
tire State of Delaware and authorlred to do buelne.e In 
the State of New York. 

a. Upon Information and belief, defendant 
*. 0. R. Aeeoclatee 1 . a partnership formed under the 

lae. of New York and doing busln.se and conducted bj, two 
or more peroons. 

3. Upon Information and belief, defendants 
William Rechl.r, Walter Gross and Howard Rose are partner, 
in and conducting the business of defendant R. o. R. 
Associates. 


i 4. That on or about the 15th day of March, 

1963, plaintiff and defendants entered into a written 
agreement, entitled "Lease Agreement", wherein plaintiff 
leased from defendant, for valuable consideration, certain 
j premise, and buildings located at 1170 Northern Boulevard 
1 Manhasset, New York. Said agreement was in force and 
effect at all times mentioned in this complaint. 


I I 
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- 5. That among other things defendant. agreed, 

promlaad and eov.nant.d In ..id agreement that the, would 

heap the premia., mm building, in good om.r and condition 

I and make all: 

exterior and atmctural reoaira 
necess?£i h 1 ^ “ uch ° ther "Pairs'.. may be* 

Sl^ca bT XrT'Jhe “"i" 31 * “ ear ="* 

casualty^. ’ ‘ lenent8 or other 

Defendant further agreed, promised and covenanted 
in .aid agreement to maintain and make repair, and replace 
ail wall and other portion, of .aid preml.es and buildings 
and put ..he sane in good working order. 

6. That thereafter, through no fault of 
Plaintiff, it was found that certain structural, exterior, 
roof, wall and other portions of the building and premises \ 
were in serious disrepair, were not in good working order 
but dangerous and unsafe, and necessitated repairs. 

7. That plaintiff demanded of defendants in 
writing that they make the necessary repairs but notwith- I 
standing said demand and defendants' promises and I 

covenants they wholly refused to do so. 

8. As a result of defendants' refussl and breach 
of their promises and covenants, plaintiff has expended the I 

|| cum of $2,658.00 for repairs of the said premises and 
I buildings. 

/ ; KHJfflCTORE, plaintiff demand. Judgment In th. aum ! 

of $2,658.00 plus Interest and th. easts and disbursements | 
of this action. 

KEU£Y drye newhall isasinnes & warJj 

Attorneys for Plaintiff 
350 Park Avenue 
New York, New York 10022 
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. -:T . " SUPREME COURT OF THE STATE OF 

-V ^ NEW YORK - : COUNTY OF SUFFOLK 

• * t* % * 

• • V*. 

• ,#r * 

! BABYLON CHRYSLER-PLYMOUTH , INC., 

.?;•» ... 
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V... •: • Plaintiff, 

* • * 

ft -against- 

» • 

• • • . . * 

j: CHRYSLER MOTORS CORPORATION, and 
ji CHRYSLER REALTY CORPORATION, 

Defendants. 


VERIFIED COMPLAINT 


t . 


X 

The plaintiff, by its attorneys, HALPERIN, SOKEPS t 

i 

GOLDSTICK, P. C. , for its verified ■ complaint, respectfully alleges 
that t 


i 


i. 
• • 

«' 

i; 

J! 


1. At all the tir.es hereinafter mentioned, plaintiff 
was and still is a New York. corporation, engaged in the retail 
sale and servicing of new and used automobiles, and is an 
authorized CHP.YSLE?.-?LYMOUTJI-II-3?ERI.\L rtov. car dealer pursuant 

/ 

• • , 4 

to Dealership Agreements between the plaintiff and the defcr. i'.nr 
CHPYSLER MOTORS CORPORATION. 


2. At oil the times hereinafter mentioned, defendant 
CHRYSi.ER MOTORS CORPORATION (hereinafter referrr-d to as “CKF.YSLS \ 
MOTORS") was and still is a foreign corporation , organized r.nd 
existing under the laws of the State of Cel aware, and doing 
business ir>the State of Hew York, having a Regional Office at 
99 Church Street, ’White Plains, Westchester County, New York, f«r.d 
is engaged, int er alia, in the manufacture and sale of auto.njbi lor 
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through its franchir.ed dealers. Including the plaintiff. 

* VJ ' 

a* h f l \ • * •’V* " 1 • • ^ r # *. f» * » y t .* • | 

•’ 3. Upon information and belief, the defendant CHRYSLER 

• i 

REALTY CORPORATION (hereinafter referred to as "CHRYSLER IXALTY") 

■ Jfm ■ • . : 

i« a foreign corporation, organized and existing under the laws 

r •• • • 

of the State of Delaware, and is a wholly-owned subsidiary of the 

• defendant CHRYSLER MOTORS, and maintains a New York office at 

i » 

99 Church Street, White Plains, Westchester County, New York. 

• * 

4. In July 1965, the plaintiff was an authorized CKRYSLER- 

i 

PLYMOUTH-IMPERIAL Dealer engaged in the retail sale and servicing 

i of automobiles from its then existing leased premises at 233 East 

i! Main Street, Babylon, Suffolk County, New York, under a lease 

!' 

agreement for said premises, having four years to run at a gross 
‘ rental of $1,330 per month. * ! 

ii • i 

5. In July 1965, the defendant CHRYSLER MOTORS proposed 
;j to the plaintiff the advantages of a new real estate program 

it . . • 

, initiated and designed by CHRYSLER MOTORS for the purpose of assist- 
i. i n 9 its dealers to upgrade and improve the dealer's retail iacili- 

*1 • I 

•! tie8 an<5 location in order to increase sales of CHRYSLER products. 

•• At that time representatives of the defendant CHRYSLER MOTORS 
visited the plaintiff’s then showroom facilities and reoresanted 

•* 4 , 

that if the plaintiff was willing to relocate its dealership to 

• 

; new and nore suitably located facilities, the defendant CHRYSLER 
, MOTORS would purchase or lease land in a better location and cuixd 
.. brand new facilities for the express use and occupar cy by the 
plaintiff as an authorized CHRYSLER dealer in which the base 
monthly rent would be computed on the basis of a fixed return to 
CHRYSLER of 5 per cent of its total investment amortized over 25 
years and, more particularly, at - a constant annual rental of 7.02 . 
per cent per annum for the 25 years of CHRYSLER' s total investment 
in the land, building and 'icilities . 
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. ... 6 • At the time of the aforesaid proposal by the defend- 

ant CHRYSLER MOTORS, the plaintiff was operating at a substantial 
Jv rate of profit and was bound by a lease having four years remaining 
, at a constant monthly gross rental of $1,350 per month, and would 
not have considered relocating from itr then facilities except for 
the fact that it was specifically represented and warranted by the 
• • defend “ nt CHRYSLER MOTORS that if relocation was agreed to, the 
. ..rant for the new facilities would remain constant for 25 years at 
,the formula of 7.02 per cent of CHRYSLER MOTORS' total investment. 
The plaintiff was Induced into relocating into a new location and 
, facilities to be owned by the defendant CHRYSLER MOTORS and leased • 
jto the plaintiff at a much higher proposed monthly rental on the 

basis of such representations that the rent would be constant for 

•'the next 25 years. 

i* 

7 * Subsequently , between July 1965 and October 1, 1965, 

• Ithe defendant CHRYSLER MOTORS, by its authorized representatives/ 
Revealed to the plaintiff a then proposed site for a new dealer- 
ship facility located on the South side of Montaufc Highway, between;’ 

i Bergen Avenue fad Muncie Street fnow known as 650 Mont auk Highway,,; 
/West Babylon, New York which defendant CHRYSLER MOTORS indicated - ' 
;that it was prepared to purchase and build new facilities thereon ' 
;for the express use and occupancy of the plaintiff over a 25-year ! 
.period at a net net rental factor of 7.02 per cent of the defend- * 
.ant CHRYSLER MOTORS' total investment in the land and facilities, j 
provided that the plaintiff execute a formal Dealer Relocation j 
^Agreement binding the plaintiff to relocate to the new facilities ? 
.upon completion thereof. 

# 

» 8 ‘ 0n or about October 18, 1965, the plaintiff andthe 

• defendant CHRYSLER MOTORS did enter into a Dealer Relocation j 

Agreement, a copy of which is annexed hereto and marked Exhibit :, A*, 
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which, incorporated into written agreement the representations and 
• . M *4 " . • • 

• .proposals of the defendant CHRYSLER MOTORS, verbally made through 

» .*.« -t »t'S. 

. , i ir...- ;j.. it* representatives and employees, that the plaintiff would lease 
.4. ► from Chrysler MOTORS CORPORATION the aforesaid land and facilities 


V A ** 


* . for the operation of lts CHRYSLER-PLYMOUTH-IMP .RIAL automobile 

•v. .»'.«•# • 

’ , • ' * » • 

| dealership upon completion of such facilities at a base rent over 

’.5 » 25-year period computed at a 5 per cent return upon the total 
. • . ; j: investment of CHRYSLER MOTORS in said land and facilities at a 

jj factor of 7.02 per cent per year of the defendant CHRYSLER MOTORS' 


* 


, total investment. 


i 

9* The plaintiff, when it executed and entered into the 




;; aforesaid Dealer Relocation Agreement on October 18, 1965 (Exh. ?.) 


relied upon the representations, statements and promises of the 


i 

!j representatives and employees of the defendant CHRYSLER MOTORS 
i that plaintiff would have the benefit of a fixed base net rental 

4 • . • 

over the 25-year period using the 7.0? per cent formula, from 

I, J 

!■ which -there would be no deviation. j 

i ‘ i 

10. Thereafter, .the defendant CHRYSLER MOTORS, pursuant 

. ji to the Dealer Relocation Agreement of October 18, 1965 (Exh. A), 

j; did acquire title to the Subject Premiaes at West Babylon, Town of 
*• 

.• Babylon, Suffolk County, New York, more particularly bounded and 

i : 

: described as follows: 

; 4 * * 

I ' 

BEGINNING at a point on the southerly side of Montauk Highway, sa 
point being 150.01 feet westerly measured from the corner formed 
by the intersection of the said southerly side ot Montauk Highway 
» with the westerly side of Bergen Avenue; running thence S. 16° 

22* 35" E. , 544.08 feet to the land now or formerly of Bulk; 
running thence S. 62° 20' 40" y . along said land new or formerly 
of BqJk, 88.90 feet; running thence S. 81° 15' 30" If., still 
along said land now or formerly of Bulk, 121.10 feet to a point; 
running thence N. 16° 52* 40" W. along the land nov; or formerly 
. of Fifer, Brewer and Meredith and Springer, 364.09 feet to land 
now or formerly of Schwartzberg; running thence N. 66* 43' 40" E. 
along said land formerly of Schwartzbcrg , 0.19 feet; running thorn 
N* 15° 37' 50" W. still along said land formerly of Schv/artzber i , 
and land now or formerly of Tremasco Corp., 214.22 feet to the 
said southerly side of Montauk Highway; running thence N.82* 38' 
30" E. along said southerly side of Montauk Highway, 210.00 feet 
to the point or place of beginning. 


I 


. mf % •*. •• 

: \* ’ 

* - 

^ v». 


v i* . * 


,r-4'\ 


; 
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11. Thereafter, in 1966 through May 1967, the defendant * 

• • * J • • , 

CHRYSLER MOTOkT did erect and cause to be erected upon the' Subject 
Premises a building and facilities required for the operation of 
plaintiff's CHRYSLER-PLYMOUTH-IMPERIAL automobile dealership 

1 

pursuant to the Dealer Relocation Agreement (Exh. A) . ] 


• -> 


12. In or about May 1967, as the new facilities were 
nearing completion, the defendant CHRYSLER MOTORS did submit to 
the plaintiff a proposed Lease Agreement which left blank the 
length of the term of the lease and the amount of the rent but 
which was otherwise satisfactory to plaintiff as to form. Therh- 

t 

after, in May 1967, the defendant CHRYSLER MOTORS advised the 
plaintiff that the base monthly rental would be $3,210.00 per 
month, based upon the formula contained in the Dealer Relocation 
Agreement (Exh. A1 and that the initial term of the lease would 
be for a 5-year period. 


I 


13. Plaintiff, upon receiving the information as to the 
amount of rent and the tern of the lease objected that the amount 
of the net monthly rent was in excess of the oral representations • 
made by the defendant CHRYSLER MOTORS through its representatives 
and employees as to the overall cost and investment in the project 
and did further object to the terra of five years. Subsequently, 
in Kay 1967, meetings were held between representatives of the 
plaintiff and representatives of the defendant CHRYSLER MOTORS 

I 

at which the then Regional Manager of CHRYSLER MOTORS stated that 
it was the policy of CHRYSLER MOTORS to enter into 5-year Lcasa 
Agreements under the Dealer Relocation Agreement which would be 
renev/ed each five years for a 25-year term at the same base 


-5- 


f 
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monthly rental provided, i nter alia , that the plaintiff continued 
• • * 
to be an authorized direct dealer of CHRYSLER HOTORS. Representa- 
tives of CHRYSLER MOTORS further stated that in view of the fact 
that the base net rental was to be fixed for 25 years, it was 
unfair of plaintiff to complain of the amount of such rental even 
though the new rental was more ,-han i 1/2 times the rental which 
the plaintiff had been paying for it.s then facilities at 233 East 
Main Street, Babylon, New York. 

I 

• j 

14. The plaintiff relied upon the representations and 
statements made by the representatives of "HRYSLER MOTORS and on 
May 10, 1967 did enter into a Lease Agree: er.t for the Subject 
Premises with the defendant CHRYSLER M./roRS, a copy of which is 
annexed hereto and marked Exhibit "u". 

. „ . i 

I 

15. The Lease Agreement H) by its terms presently 

expires on July 31, 972, although it was understood that said 

Lease would be renewed at 5-ycar intervals with the same terms 
for 20 years after the expiration .a in • .rdc.nco with the 
provisions of the Dealer Relocation Ag ■ at (Rxh. A). i 

I 

l 

16. Upon informal: ion and i 1 f, art r August 1967, the 

date of commencement of the; n :.e A;, ui , the defendant i 

CHRYSLER MOTORS did trar.r f -->r and con - y tj-.le to the Subject 
Premises to its wholly-owned si.bsi . . u defendant CHRYSLER 
REALTY, which latter corpora 1 1 :;i b . tbv >wriar of the fee to 
the Subject Premises with full !:no\ 1 of the agreements and 

understandings , both written and vi 1 bet. ween the plaintiff 

i 

and the defendant CHRYSLER MOTORS. 


r 1 
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17, In or about March 1972, the plaintiff did receive 

from the defendants a proposed renewal lease agreement to take 

effect upon expiration of the initial five-year Lease Agreement 

(Exh. B) and to commence August 1, 1972, and end July 31, 1977, 

*\ * • 
! but which proposed renewal lease agreement is at an increased 

monthly base net rental for the Subject Premises of $3,884 per 

I, 

month in place of the present $3,210 per month. In addition, the 

, • 

i proposed renewal lease contains terms and provisions not set forth 

.1 

•in the original 5-year lease (Exh. Bl and not contemplated by 

!* 

iieither the plaintiff or the defendant CHRYSLER MOTORS at the tinw 
.of the making of the Dealer Relocation Agreement (Exh. A) or the 

j: ' 

! Initial Lease Agreement (Exh. BJ . Annexed hereto and made a part 

!? 

j hereof and marked Exhibit H C" is a copy of the proponed renewal 
i, lease agreement, together with a copy of the transmittal letter 
!,from the defendants to the plaintiff. 


<i 13. Plaintiff asserts and clains that, by reason of 

tithe provisions of the Dealer Relocation Agreement (Exh. A) and the 
verbal understandings between the plaintiff and the defendant 

*1 

I CHRYSLER MOTORS, and the express statements and representations 

| 

I made by the defendant CHRYSLER MOTORS to the plaintiff upon which 

l. 

: plaintiff relied when it did execute the said Dealer Relocation 

]< 

i Agreement (Exh.‘ A) and the initial Lease Agreement (Exh. Bl , the 

!’ * 

plaintiff has a right to receive a renewal lease agreement upon 

r 

■ the exact same terms, provisions and at the sane base monthly 
t* 

rental for the next twenty years commencing August 1, 1972, as 
are contained in the initial 5-year Lease Agreement (Exh. BJ 
presently in effect and expiring July 31, 1972. 

I • • * * • # 

19. Upon information and belief, the defendants and 
both of them dispute plaintiff's right to pay rental under a 
renewal lease at the same rental contained in the initial 5-vear 


7 - 


Sf -v A 


f 


•*.V4. ^ i • #1 H \*-f* ' * m 


• > 'f> *•'. :■,*•»■ •. j ' ■ ”, »•»> ••• •• * r ' '*'J 

y» I ,v » ■_* * - * ( •* > * *• * ,-•/* 

' ■ Lease (Exh; B) and upon the same terms thereof and dispute the 

k 

H > < 

claim of plaintiff that defendants are bound by the provisions 

l 

‘‘ r 'of the Dealer Relocation Agreement (Exh. A]. 

. . v * ' V -•*.••• ■ . ’■ •• " l* 

XSr . .. • • • i 

20, Because of such doubts and disputes with reference 

'4 -l ' • ; 

.to plaintiffs right to obtain a renev/al Lease Agreement at the 

i>4 1 . ' * 

. same rental and under the same terms and conditions as contained 

:iin the present Lease Agreement (Exh. B} , a judicial determination 
!.of such doubts and disputes is desirable and necessary in order 
j^that plaintiff's right to obtain a renewal lease agreement at the 

ijsame base monthly rental and on the same terms and provisions 

• • • * 

may be determined and adjudged between plaintiff and defendants 

I 

• | 

^without plaintiff incurring the danger of losing it 3 property 

• i« _ 

| rights as a tenant of the Subject Premises by warrant in summary 

|i * I 

^proceedings by reason of the expiration of the present Lease on 

»{ . . 

!July 31, 1972, or for non-payment of the asserted increased base 

monthly rental as sought by the defendants, or otherwise, 

• it ‘ 

• 8 : 

!• WHERF.FORE, plaintiff requests the judgment of this 

}■’ ' ! 

•Court as follows: . 1 


... • 

.1 •; . 


' k , , 


(aj That s declaration be made that the computation 

of the base rent for the Subject Premises as set forth in the 
it 

Dealer Relocation Agreement (Exh. A) at 7.02 per cent of the total 

vinvestraent of the defendant CHRYSLER MOTORS , amortized over t led 

of 25 years, and coupled with the verbal representations nr., staua- 

ments be deemed to be binding upon the defends ntr and to cons _tute 
I 

the fixe4 base rent for the Subject Premises for the next 20 years 
after expiration of the present Lease Agreement on July 31, 1972. 


I 
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Cbl That a declaration be made that the plaintiff 

* • | 

be entitled to receive a renewal lease -upon the exact same terms 

and provisions and at the same base rent as contained in the initial 
j' • >4 

Lease (Exh. B) , albeit for the next 20 years, as contemplated in 
• «•• • • * 
••.the Dealer Relocation Agreement (Exh. A} and- pursuant to the verbal 

k 

!• representations and statements of the defendants to the plaintiff 

|;and upon which the plaintiff relied. • - 

K 

■ i* 

|j («1 That a declaration be made that the Judgment 

Jj^° he rendered herein shall be binding upon the parties hereto 
|; 

f| and upon the successors and assigns of the defendants, without 
preservation, and upon the successor and assigns of the plaintiff, 

f • ^ w , I 

,;except as such rights may be modified in the present Lease Agreement 

ii (Exh. B) . 

B 

5 '■ 

it W1 That pending the hearing and determination of 

j ; i 

;j this action the defendants and each of them be enjoined and re- 
I strained from collecting from the plaintiff any increased base 
'monthly rental in excess of $3,210 per month for the Subject 
.-Promises and from interfering with plaintiff's use and occupancy 
;,of the Subject Premises after expiration of the oresent Lease 

'4 

j on July Jl, 1972. 

f ' 

• t Ce) That this Court grant such other and furtl itr 

^declaration and relief concerning the rights and legal relations 

* m . j 

! of the parties in this action as shall be necessary and proper wO 

.accomplish justice in the premises. I 

i l ' 

j; Cfl That the plaintiff be awarded the costs and 

disbursements of this action against the defendants. 


halpf.rin, so::srs & COLDSTXCK, p.c. 

Attorneys for Plaintiff 

Office 1 * P. o. Address 

551 Pift*. Avenue 

New York, New York 10017 

Tel. No. (212) 682 0700^ 
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.a CHRYSLER MOTORS CORPORATION, a Delaware Corporation (hereinafter called "Chtyaler”), 

; . • {, leo Sc h 4 rf ; ; - r n <? , Andrew spicurli a . , , 

• * * — (herernafter called the ‘‘Individualf*)"), 

*■' .Babylon Chrysler.piynouth, Inc. 

I (hereinafter called the "Dealership") 

; . ;■ MUb,Uh the term and conditions under which the Individual^) and/or Dealership w,l| dia- 
ls ue its present operations at .’A a in..St.«...3abvlon , i.'ev; York 

..SfeSJTSA.?. r .“ p 1 jpou th - Imoe r i a 1 

* . • • • i-' y* ' • "I— *- r . : - v-~ r. V-V-c* ; r~-“ ' 


as • ......... 


*. «n < «w ■ 

. «-r f 

‘ ^ .* . 


■' i.- *. •> 


v >. .. ; • *. ...rim , •; :*..*‘*^ • 

'• from * oeh unities subject to the tews of this <gre*m.-nt. ' -T-V—' "I'C;---* ' 

-• ' .X* -v *> -V • .*.* • y-~ .* v ^ • • • - -V s. • r- v - 

NOW, THEREFORE, on this ..J-.Oth' da ' 0 f ...October '.*• * *- r ~ ' ,065 -'- r ' V, • 

•5!T's < v*v ■•i-itf..' r.'*’- 1 ' .**•»*.• - .- ■ ■- - * ■.' t_. . 



'*.*• *'* * ** • “ * *•- ” . *****"!“ * * '* - * . *•”'•“.* . 1 ’* ** ' , ^ *• . _ 

'V**: I’—?*- ' - ,, * s ; The ?aUli*,ej to be built upon such land s.,sll be In accortlan e wi.h Ch-jt.VrV des R n end 


' r > r* ‘ • w* 




epecificsticns. I ‘ - 1. 


: fwrpl*^ 0 " Of «I* Fscllities, Chrysler •* ill notify In'i/idvlu*') and/or Dealmnip that 

the Facilities S'e rendv for orcupsncy, end upon sitch no, ice by Chrys’er: ’ .* *. 


«• V , _ 


; I"”'.:-'.:: . a me Chryaler-Plvrnoush-Innsriai “ ' * ' * • *' '•* -* • 

J - *T •- V- . 1 • •••••_"" * ; Agreer*.e d c ure.it ly in effect 

•' •" • . I - ‘ *’• '• .• , • • V *. • 

.* '• * br.tween CS w!«r and Iiv* uU.iiir. ' ..a /«. r>.. i_. -u c.ii _ .. .. 



t .. • • ‘ v v :. . ?;». . v .• 

I r ' v •. v * h, «:?5* Uom '** ftosenr locstion at . 2 .. Ea 3-t. . .'^1 i n . . .'r.t. C.'.i t . . . In A.« . . m .X , 



V:;^ v V' B.£Q r r- J.V, 

to CMJ M with Ind.vldu-K.) •-/orW»to ? *; d.connn^Ve'of 

. PW * # " 1 ,0C *“ 0n dMC,ib * d ,bove - ,nd,vidun >(s) and/or’ Dealership* shall and witho* finwuh° ^ ' ' 
.. ,,om f W*ler. Maunw all cost. incurred in ,he .erminotUmor ciito'r 

* W ’-. ob,1 *'» l «* f« “* (»«•« Ration. incjudin^li cml incu^T* 

.' cooperations to I ha Facilities. *v/ r : ' = ':r~ 

■ - -'r . • *.-! ~ c~rfT S - “ f ~ - ~ ~z~ - — -i-r "- '•! 1 

B. , Upon termination of Indivlduel(i) and/o'r D^aierehip’i eiiat.’ne 'CSiryslor-PlyTtbath- •* 

,* - * ' * •* . *• . — * ■ — I * . «' «•* % » *j,*' I!' 

.! t,Mnent “ rrOVided in ; A " •*«•. Chry ■ let" and ~l nd iv id u* If*")' * ' - : ‘ 

D V’ wah, P V d V‘« corporation under Individ JalfVj WiiT.MrYTnX V ’*/ 


F«cTiit 


• ‘ ■> v. .-•"•••'’"r. .* • *’ *1.. **.- *’•: vl ■ T *• • 

Cfcryaler'o total investrsa-itl ' ' " *'* ':T • T r c .;• > ' r . ' -"-'C. . *- 

'• .1 •'7 ■*•'■:•*/• -/-"i. " * x-- *. • .7.' ~ y ^ . •• 

^ on «4* «he faellitlna are to te e^X V' " 

‘ ‘ ; •* iB r' ,e v *. h ' 11 be del .! rm:ncd by Cto > , »‘ w b XX a ft /e per cent (if.) return upon cW • T ! 

*’.• *f. V*’** ''**’ . • . , ^1. ■.*.*•**%•*•-. .•*.» . .* • V . , # . • * • * 

: : r ' •'* •' io f *cMitia4. amorilred we, « tworfy., v^HS? -c« r 7, io d;'„hich ’ [ * •*• 

^ 'factor d 7.0: pe. ernt ;ir ycir °i C Kr : a!*:' trial invest rant. ' * 

'*•’ ’ : - ~ ’O: >V*.- i;-. ” \.« 

"^'a^ve.'r.oe.t'cd'lnve.tnen- CoLdfae * 

•XV5J:_ f, the acquisition a the land o^hicU tl , F.cVi .ir. Will'i!, .onstnX ••nthe ’ ‘ '* 

■ : ‘ *. e ^ enl ,h * ? nve,,ff Coir mittee approval a not oSiained. or’ if the recc aaary b.ii!iln e o7o" uce * ! 

. '. r^iV -r- v • PWB "* ro * ,,om ,h * •■'th^i irn r* tutli.vd in pa-a'iepli .1 of * .. 

. ' -'i thU ?* ,cemcM ‘ °* if Chtyaler’s acqu -rtion of the proudly is not fi’nal’iaed for on/ teaaon ' * - 

_ whM *« ve '- ***** Agree nenl shall fc'c nu*| end void ard of no further fore- 1 end efTect. - - 








O. If for any reason Individual^) and/or Deatership fail, tc Vn'ter'irto the *:. 1 ?.^* ' 
Plymouth-Imperial . " • • • v ' • ~~~ •* •*• C— 

...t....._...^A e reerreirt and Lease Agrees nt as provided in paragraph “B" " 

“C” abova. within 30 day, aft* Thry.Ier notifies IndividuaKs) arld/oT Daaimhip ita ~ ^ 
Vi ■ ** r * eU, “* 9 “! «*«ly f« occuparxy. Chty.Ier itallW iTteaM^riuiT^ 

. . tin. to MMteld) •*/« De.ler.hip and ChTy.ie, .'hall 

. 'n»1.9**y sl ®r-Plyr»outh-Iiaoerial ' *' : £Zi~ 

IndividuaKa) and/nr n « ■ i ... k . .. i . i _ ■ . — .*• - — 




— . ' >T***CT ' *.r 


'%• . RY' ** *' * **' ^'* • • ** •w’ - ' *. 

• - * ... • ^ 

• w** • — v M . . .. JT ^ . ... v • _ •. ** « •• - • . — 


Vice* Preside r4 r 


: witness: • 7 ,• f ; . — V l — — - Hfl 

• *r -‘-.T ?.* >,• Spicuglla , Vice .rrviii'-er.i: 

‘ ' —ij— '-/t ‘ • .• > 7 v • J ' J* ; • *:;•. *.'•!•• - '(Individual) . •• 

- : r ~ : ' 

.< ■ . * J . .. . * j . . • »* * ............ . . 

. •• ;— • - 7 * . _ „• * . — — . ..'/ *. V ■..'■■ ;••*. (Individual) . ~ , -7 

li ■•'.*- .*• / -• ’.■*■•. • • '. * . .'. ■-••»*. 

. ‘ ’ • •••' ■» •'.* • * -:•* .* 'ft* • . ** " :* • 


(Individual) 


*. • • V v» • l-"v_ 

••:»•* • • * • • • ■ >...•• . • . • 
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_Lease Agreement 


»*is. ww«« M . «,.w i 




.. this i E „ t . *, „ ^ OMrstk „' 

I ..... .. . : . MOTORS CORPORATION. • Dal—,. corp«.t,oo. havin, El^en MIW Ro.4. 

Dwrett ' 4 &b *'• 

: ’ * ' . ; • »h©M address is NEW YORK • . , . J 

., • j .„ ••* * • . hereinafter designated "Tens***, 

. ' . . WITNESSETH: ' . • • ' 1 • - i 

- , . * ... - . .♦ 

> U^l«d. teeonftdwMiMortb.prMiiMs.nd rf the rent, hat.inaf, e, r.sere.d and of Hi* eo*en ,«s. 
\ V: • ,nd condi “°~ *"•«■ e "** i «« d “» be kept and performed on the pa* ol Tn«n«. doreire*. ' 

"• '.V- * " rt urt0 “ nd Tenant doe * hi ". ,nd ,,k *> ,h * *«•» o* p-«.u J urd ;tk tk.*: 

— . ' kmllrfintt inH I MM Nt/nmnnl re 1 .(a * _ L. > . . * * * ’**' ■ 


V'T *- ~ * ,:C ” 1 •*..<* V ' **, ‘ . *' ^ 1 •* V- *: - * • . - ** 

.• " •*•*. • — . . ••• . *' -v i . v 

^ ^ * . . # v ^ . . ,# ^ # % . ••• % • • m * * # * V . ^ ^ # «« , ^ *' 

mist's* 0 -.! Th * d “ Cfi ^ K ‘ p, ° p#rt ^ ,nd aU buiW, »S» •«* bu.Um, ^uipr.^nt.'.tniclU..' ’ 


‘ ; C0,, * etlV * ,y . " im * t0 *• " ,he d *^ i9H P' t »i=e»” lo>« u.,J io.'mc^veMc!o hIh .%• . 

‘V:'-'.".'-*'".-*-”- ! ietyic* operation* only. * : ’> -l'- * J- 1 ' '* v“. : *"/*•*- '• 

-.’••v-.r" ' • .'• • • •• • • *V-v:.':v* •:'* ,• ! -- 

!' * • • • * * '*’* * " J C* •*" ■•* •‘‘..V** 

TO HA^E ANO TO HOLD «►* d»3iited prenise*. UTtoT'rror.I upon ard cnbjtc'! lo all the ttrwi. ta>«. 


• % • • • ^ * *• • • 

Lar.l* and corditiena harsin conta-.nad, for a t-tn be^innirf nn t» t L.... day 0 f H ' t| ' 

" »rd end.n* on th.a 3/.!.. day of itiA.Lt. L.., 19 c, until so. -»r t.. 0 |. 

* • f t * m — 


nated as herainafter provided. 


r 

i 
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And Tenant doea covananl and agree to and with Landlord os follows: 


. . - a 

• • » •* • • • *_ < 
a a a . » • • • • 


1. Tenant shall pay to Landlord at Landlord’s office address above set forth or at such ether place 

. * ' . 

aa Landlord may from lima to lima designate in writing, rant for the said term In the total a -non! of 

S .A , .?.?.f.{?P.9.t.9.9. ....... which said rent shall be paid in monthly installments as follows: ' 

_ THREE THOUSAND TWO _ HUNDRED TEN [ $3 f 2 1 0. 00 ) DOLLARS TO BE / 

' PAID IN ADVANCE ON THE FIRST BUSINESS DAY OF EACH MONTH 


DURING THE TERM HEREOF 


•••eaeaemwaaae a# eae an* 




in lawfal money of the United States. Tenant agrees to pay the said rent in the manner aforesaid an 1 

such other auma aa are hereinafter provided to be paid as additional rent and any and alt ether seas 

r 

, * • • • • • 

and charges hereinafter specified by separate payment and without setoff or deduction what: never. 


TAXES AMO - 2. All matters pertaining to the assessment and taxation of Tenant's personal 'property shall he 

ASSESSMENTS - • •; r • • ■* v 


•V.* S • » * • ► ' , 

* ’ • # ' . • 


Landlord may make adjustments in the amount of the m -nthly payment req-iired In this Farirrrjph 2 


. from time to time during the term of this tense, if necessary, in cider to reflect any charges IS the 

’7 i' - ; .*• ,r u . • , 

. • amount cf taxes on the demised premises. Landlord shall give Tenant rtotice of any auch adjustment 


.'T'- » .at least 30 days prior to its affective data. For the purposes of this Paragroph 2. taxes are to he pro- 

• i.-'rVJ. \ * -• - i* V 

^ e • ( • , * ^ * • • • , 

\ -d**w*“^ *. . rated on an ar.nuat basis peospeettvely from the earliest date the firat installment of ar. anncs!:a*i 

• * wT"f * ^ »* * ■ • . •* • • • ‘ • « . • • • # * ••• '* «.• . .* 

■ ^ ^ . * T * '•'! # *••*.*, • • *• * * •• - - % * 

•„ - : ’C~ becomes due and payable. If the tax ia fc* othat than an annual ?etiod, the prstatior aHMl he battd 

• Am*' •Jaa , ‘mi^« • H l . * . * . • •» » .. . • - ? .. * •’ %• .. 

.~:£7. " " ~ "upon the period covered. The sum hereinabove in this paragraph provided fo* shell be need cniy fet 

Vi«jj ■ ( ... . . . ■••••’ 

’V.V.I '? the payment of rexes and tny excess on term! ration of this lense shell be tefu-ded to Tenent. •'* 1 • 

*- i - ’* - -* , .. • m * . •• • — • a. . ■«’>. • e* | • • ,*•••• t| •* r • •! • ». 

.« ,»» f « . — j.. - • . _ T . » .*.* „. • • * ' • • • . • 1 • » • 1 '**• 

■V‘—*v7'' • Tensnt shell also pey to Landlord on a monthly basis following nrtiee from Landlrtd to Ttra-'l cf any 

’ •'* 'e.#‘ ',**••*... • e •. 

, • • m % »,* •• • . * ... ^ * • ( , , • 

. • special assessment levied, assessed, or impored on the demised premia** dutirg the tern el *S;s 

7.*.: . •• . 7 t • ■ * i •• . • • 

., • ; v- less*, a sum equal to 1 '12 cf the total amrunt ef rny such special assessment multiplied bv .0792. 

i"* » • ■* . • 

Such notice shell specily the amount cf the monthly piyment required hereurder. 

■ . The payments prer/ided to be made by Tenant in this Pnr.xgtsph 2. shall be made enthe first day rf 

• each calendar month during the term and shall be. for ell purpos rs hereunder, edditiexal rent trd ic* 

• * ' • I * * • I 

* . 1 ’ * . * ’ . * | . t *\ .’ *■• * * e‘" . •’ ^ 


-.!• - rm ^ *» y ■ wsitt —a 
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£- th# B 0 flpayir.ru thereof Landlord shall have the same rights and remedies as are provided in this fees* 

in the ease of nonpayment of the monthly rent. : 

• • i -*•''• 

> • - \ • . ' " ‘ J 

TERMINATION 3- Without limiting the rights or pornets of cancellation of this lease as provided elsewhete herein. 

. * * • 

, _ t hia lease ms; jt cancelled at any time during the term (or any extension or renewal thereof) on the 

* * • • . . ’ m • * 

• following basis; -••••.. t . * - . 

• I •. 

. • . • H e e • • • , 

a . • I i ’ * . .bn • * 

a. . This lease shall be null and void at the option of Landlord if: 


(1) Tenant ceases to be an authorized Direct Dealer for Landlord's Products (at the 
demined premises) as a result of termination of any Direct Dealer Agreerrent at any tuie 

4 « 

e n ter e d into between Tenant and Landlord, or any subsidiary of Landlord, when such termi- 
nation results from either: * “ * I ' * a \ ’ -***.. 


• 4.'b‘ This lease shall be nult and void without notice to either party, on the effective cate p*o- 

E . ' . .. 1 •. 

" .\-VfT - ... - "vided hereinafter. If any Direct Dealer Agreement with Tenant for Landlord's Pr-xfjets (*t the * 

• ■ •- e ^ ^ , f • * , » , e • ' , ' e • % • * • ^ 

-• • _ *.*• demised premises) shall terminate, expire or be cancelled for an/ reason not provided for In 

th S,r ^ *e *'*e . • a S **• *.* • * * , * 

J -‘cV- ' • subdivisions (a), (b) or (c) of Paragraph 3. a. 0) of this lease, unless Tenant and l.ardlmd, or 

• 1 .. # . s • * a ^ • • •* •_ •* 

a subsidiary' of Landlord, enter into a superseding Direct Dealer Agreenenl for Landlord's Pro- 
'*• . 'O • ' •“ ..... s . i * '*•■; *■ 

i* V.-'-r ■ _> <jucts at the oemised premises. Cancellation of this lease hereunder shall be effective cn the , 

pi , t * • ' i * * * ! 

d •*.*;■ last day of the month in which eny such termination of Tenant’s Direct Dealer Agra curort ?«e .J 

svj • * . ' . . « 

p.'J '' ■ Landlord's Products becomes effective, at which time *his lease shell terminate an though s»U 

• date were originally fixed herein for the termination and expiration of this lease. 


UTILITIES 


4. Tenant shall use the demised premises and each and every fart thereof and the faclitiez. “»• 

• * • 

chincry and equipment therein contained «t its rwn cost and expense end shall pay ct cause to b* 
paid all charges lor gas. electricity, light, heat, power, telephone and other service used, rendered cf 
supplied upon or In connection with the demised premives nnd each ond every p-iit I hereof. 


C 


i 


ifv&int! 


ww. y p- s ' iw r-e-g *>**Ti* “ r "~ 


• • • • • • > 


tBf AIRS AMD 
maintenance 


»*.• 1..*. *' • v, A.®’" ; •? •• ' .* * '•* ' 

•** •. • - •••.*••. 385 i ••* • - * " 

5. Except « specifically provided in Par.fr.pb >• h««n. Tenantcovcnarr. and sftees that it will 
« it. expense. dun of the continuance of this hut, Weep the demised premises. I«c»adin t plat, 
glaaa. In food order and tepab. **« Tenant shall promptly make any and all te^ira » replacements 
tol MUTT *-- that purpose, whether or not any o! such repsira or replaceeents .hall he Interior or 


. / e * • . • 


• •.# ' 
• X5* • 

• * m * • • 


•r-^VC-h' 


rt«i». extraordinary as well a. ordinary, and -heirwt or not aech repair, or replaces*, .hall he . 
d structural nat«e. and whether or net the asm. cn be 'wid to be within the prea.n. contemplation 
-d the pectiea hMto; and Landlord may hmre tccru to the demlnedp«*t— at reasonable tines for 
the purpose ol In.pectln, the same, but auch tifht of acces. .hall not be con.t.uml aa *tifinf Land- 
Wed to muke any d md rep.tr. to. or repUcement d. any part of the demiaml premia or a. cblipin. 
Landlord to make any auch Inspection. Where a. inspection reveal, repair, or replaeeeert. are necea- 
s«y. Landlord shstl five Tenant notice In writinf. and thereupon Tenant will, within 60 da>s after ^ 
mu notice, wake auch repsira in a food and workmanlike manner. In the event Tenant doe. »* make . 
Weald repairs or replacements within 60 days after notice from Landlord. Landlord nay thereupon.^ 
’terminate this leas. Center upon the premise, and msk. the ..id repair. or replr^-ent. itaelUnd C 
the coat thereof to Tentot'a. additional tea* hereunder. Tenant will, at all time, d», in* tha.' 


I'gSfg?:- ‘ -i.ua' of thi. lease, keep the' sidewalk. adjoinirf th.dewia.id p.emjsea' In .colmde, und «pa^ 
— ' . . free from anoe, ke or any un’.-wfu' obstructions. , ) ", > •' 

•ViSsHDtK -4 -r~« .Ln mrnm ti. tm «, * h " b> •”f d “ * Tf ” T*' .. 

gSgr.- •• r~«*>r — ,w 

V- !,«»■«*.. * rf 

• • ' * *" • * ' a ‘ , * •• * * „ . | * * ' • ^ *• 

Che. explosion « the elemert. only excepted. .. _ | -V •" .’ *.J 

. M ‘ w. : . •• 1 •••- ' ’ * • | V. ** -* * * ' 

"'"condition or ■ ' T«-- r-» U-A. ni » «• 'T““ "" ^ 

or*' aW - — <•- >♦ ”» “*“!T “ T - . 


4 ' COHOITIOH OF 
q fHEKIISSS AT 
J ..-.-TIME OF 
1 LEASE 

►i * V- 


w u, M U. An W u-« - “• •=«• * ,tefc “ - 1 ”‘" u '~ [ 


hereby accepts the demised per-iaea in their present condition. ; 






’.V* laws. 

ORDINANCES. 
. ETC. 


’ , M ikin lease at it* own cost and expense, parforn and 

S. Tenant will et nil times durtnf the term cl this lees*, si » ^ 

. . ren/ationa ri the United States 

comply with .11 present or fct*. !•••• ~l«. orfers. -d.narxeu. and Mfu at.ona 

^ A .„ k ., ^ «... . <w w—— *• - -‘“"r- “ k ”“ 

' — rvu. ^ •* "* 

- .. -V —w. - e-«- - ” - 

build inf s thereon or the us* thereof. | 


•3 • 


\ 


■ *-,> •!» . 7-'.' h 

• . ' • •» »* 1 .* •# i * $ • • *• , v • ^ •• • . . • 

• ..•< ..386a- : •• 

COVENANT 9. TimA cwmmU not to assign or transfer this hiM or hypothec at* or mortgage tho him or 
AGAINST 

ASSIGNMENT, sublet the demised premises or sap port thereof, end soy such assignment, transfer, hypothecation, 

SUBLETTING . 

mortgage or sublcttlag shall be void. 1 ' . 


MONUSE, 10. Tenant agrees that In tha event, without the written consent of Landlord, the demised premises ' 

BANKRUPTCY, . - 

INSOLVENCY, - shall become end remain vneant or not used for a 'period of ten days while the same ate suitable for 

ETC ... 

use bp Tenant or in tha event they shall be used by any person other than Tenant, or if the estate 
" erected hereby shall be taken in execution, or by other process of law, or if Tenant shall file a volun- 

' x *’• • tary pet l. ion In bankruptcy, or be declared bankrupt or insolvent, eccording to law, or any receiver ee 

appointed for the business and property of Tenant, or if any assignment shat* he made of Tenant’s 
. property for the benefit of creditor* , then, and in such event, this lease may be cancelled at tV. option 


of Landlord. 


. -• _ « -.••• . - t 


V ALTERATIONS, ' ’ 11 . "-Tenant shall not make any alterations, changes, additions or improvements to the demised pre- ~\ 

ADDITIONS AND ' •'/ * _ ; -.X - V-.r -1:' | 

IMPROVEMENTS • miaes without Landlord's snltten consent, and all alterations,' changes, additions or lm pt overture s'.'" 

: ' ' • made by aither of the parties hereto upon the' demised premises, ixcept movable office furniture and 

" '7/ • "trade fixtures put in at tha expense of Tenant, shall become the property of Landlord and shall remain 


- 7 ' --.^trpoo and ba surrendered with the demised premises upon tha expiration of this lease, or any toon?: 

7 *n 7. *7. *. * I • c.' * * " -* ■. - , — ' "" 7* *' . ■ * . ■ 1 * 

• termination thereof, except at Landlord may elect otherwise as hereinafter prrrided. If Landlord shi ll 

'• L ..*••- *y ' -* '••• *- • . *■ I* * * *“• 

_ <1 <7 . -• no elect, then such alterations, changes, additions or improvements made by Tenant upon the demised 


•v v. B . ». . . . 






. C . premises ss Landlord shall select* shall be removed by Tanart and Tenant shall restore the demised 

. . ■* •• r i i . • « 

.. *••£. ** . ? .*• .... * .* < .* ; * 4 ’ . • . ♦ ^ 9 v 

premises to the original condition thereof at its own cost and expense withir. thirty days after notice 

B , • • • | • • • « ••• * v , 

‘ - • ' t • ■. t* ■ *■ 

- from Landlord of such election, inch notice to be given not later than ten days after the expiiatlon of 


' 1 “ .. . .. .. ... -. • 

i -j.'-: »- v ; 

co « ****”■ ‘ ’'c-.-V'-X' .~--r * “ 

7* *i* * . *7.'*. ■ *.• -;7. . . *7' *- ' . • . "7 . 7*' * * **. r . i 

,\ 77 - ~ • >i^" v * • . . 7,' * .•**.. . 7 *■..*•*. *•’’*'.’"* ^* * . **. .. ,* - - 7 . , 


RIGHT TO 
MORTGAGE 


12. This lease is and shall be subject and subordinate to all 'mortgages and ground or underlying 

- . . • • * • . • I "*V‘ 

leases which may now or hereafter affect Ih* nal property demised hereunder, ar.d to all lencwsls, 

1 • ^ *•. • • • e • 

V . • • • 

modifications, consolidations, replacements and extensions thereof. This clause shall be self-operative 

I • • • * • 

and no further instrument of subordination shall be required by any mortgagee. !n confirmation ef such 

j • 

subordination. Tenant covenants and agrees to execute and deliver upon demand such furt'ier la- ttu- 
ment or instranwnls subordinating this lease to the lien of any aiich mortgage or mortgages as shall be 


' sVAi:* ft -VkUu 


•^.V/. 1 ■ '* • — *V . 387 V *•’ ' • • ” ~V 

Beaked by Landlord and My ao(t(H(«l or propose aortta(«tt and hereby irrevocably appoints Land- 


V., ' • 

* - 


loH the attorney-in-fact of Tenant to esecote'and deliver any *uch inatrunent or instruments for and In . < 

■ . >» r • ; 

•'<“ the name of Tenant. Tenant further covenanta and agrees to esecute upon demand aueh further Innlru- 


. V ’ 


; Met or instruments (including cancellation and re-exec ut Ion of thla leaae aa a aubteaae) neceaaaiy to 


V *’ **• ' ; * * . ! • * a* 

’ 'create a adbieaae of the deaiiaed preaiaea to Tenant upon the same terma and cond.:iona aa are pro- 

’* *e . € • a • * 

,v 1 , -M #• • * * • 

• _ T |4ed herein in the event that Landlord effecta a eale and leaae back of the demised premise*. • 


PUBLIC 

LIABILITY 

INSURANCE 


13. Tenant, at its eapenbe, ahall provide and keep in force for the benefit of Landlord and Tenant. 

* • * 

respectively, comprehensive general liability insurance in the minimum limit* of liability with respect 

: 

to bodily injury of S2SO.OOO.OO for each peraon and SS00, 000.00 for each occurrence and in respect to 

a • , • * 

• e • • •• • 

property damage SS0, 000.00 for each accident. The insurance ahall include contractual liability cover- 

• • • 

age a pacifically insuring the agreements made by Tenant in thia Paragraph 13 and in Paragraph 14 

• • • • •• £ • . *" . * 


I 


following, shall cover the entire demised premises, including sidewalks, streets and ways adjoining • I 

- .... •!• •. •• .- 

•* • ..... * • . 4 •% • • • v ' 



’■'7S*TZ : ' ' date -*f the policy then in force. 1 V7-T: •*.? !• . -V.*- •'-.*• : 

• - • ;• ■: • • - > •* - ” .7 :>7-. ~ r v.:*-..*'; r;. S-t-O-:- 

•? v • •••-'>•. ! ~ -'7t 7 ■*- -.. V* -.7* j 

liioo ‘id • « J .W-ll la eau awonl k- roenMi«iK1dl Mil Ttflflflt Kf>f«kv IMCifiCfllv ailCffle'. M* 


. - . . • ■ > - a e • • . • ■* • • • 

. DAMAGE TO 14. • Landlord ahall not in any" event bo responsible, and Tenant hereby specifically aasumen re- 

'PERS0H0R - . ' V". i - -* * • " '.“ifS < 

PROPERTY, aponsibility for any injury or death of any persona (including employee* of Tenant and Landlord) ar.d ^ 

•INDEMNIFICATION . ‘ ’1' -.** 

C i damage, destruction or loss of use of any property, including the demised premise* (except as speciii- 


•V-V- '• • ' v '- J U. .- ■:*. 

' V . .'colly' provided otherwise herein) occasioned by any event happening on or about the demised premise* __ • 

■*. — - . , ’• ’• -■ ' * . ■ *•.■•' I ' v • , . -.’i - •*' 

and the sidewalks, atreet* or curb* adjacent thereto. Tenant ahall defend, indemnify and hold harm-:' ‘ ~ 

* . • . •.* .* ***. J **" , '• ,** . • ^e ^ 

- i M « l.Andlmd from ind aftainst anv and all claimSa demands, suits, damage*, liability and costs. 


I” .• *• 

.**• 


t; earts or employees which arise out of or ere in any way connected with the erection/mainlenancr. *-.• 


vse, operation, eaistence or occupation of the demiaed premises and the streets, sidewalks and curbs 

#. • • • ***?.*.** .**/ * **• 

adjacent .thereto. * . V. • * .-*• •;** * 


✓ . / • * • / 

• . . 
• *••••. 


i 


Tenant further ahall defend, indemnify nnd hold haimleaa Landlord from claims, demand*, nuita, lia- 

! * : 

bility for damages for bodily injiay or death of any peraon* or damage or destruction of any prepetty 


(including loss of use thereof) caused by or in any manner arising out of any breach, violation or 


•on performance by Tenant of any cove.ianl , term or provision of thia leaae. 


3 

I 


I 


: 


•!•-* rv 

i • * . • 





15. Tenwit shall not do or permit «o be done eny oct of thin*, of omit to do any act of thing. which _ 
will invalidate or be la conflict with fife insurance policies covering the building ot buildings corurti- 

a • 

tetlng a part of the demised premises, provided that such policies will permit Tenant to use the pie- 
alses for the purposes set forth in Paragraph 3 hereof. It by reason of any act or omission committed, 
altered or permitted by Tenant the rate of fire insurance upon the building, improvements, machinery 
and equipment constitutir* a part of the demised premises shall be increased above the rate whirs 

a * • * • * 

would Otherwise be charged. Tenant shall reimburse Landlord as additional rent hereunder, upon de- 
mand, for that part of all fire insurance premiums thereafter paid by'Landlord applicable to the period 

• mao 

d Ibis tease which ahall have been changed by reason of such increase. . ” 


16. Landlord hereby waives all claims against Tenant for Icaa or damage to the building or buildings 
elected on the demised premisei caused by firm or explosion or perils normally insured against by 

-• r •* .r • . • \ * •• * •* ■ . i * **•*•*. • \ # " » *• 

standard fire and extended coverage insurance policies, r.gardless; of the cause of such damage In- 

. . * -- _ •* . • ... . ♦ a * • w • V •* t* • 

- -T - -r --r:-'*' — r'.'-- •• -.-r 

eluding damag# resulting from the negligence of Tenant, its agents, servants or employees. ^ 


loss Ay fire 
and other 
PERILS 


17*" If the entire property of which the demised premises forms a part ahall be taken by reason of the >. 
^ --- -L- *’■" . * 

exercise of the power ‘of eminent domain for any public or qursi public usa or purpose, thin lease shell ; 

terminate on the date title to the premise* vest* in the taking authority, and rent shall be profiled to «T 

--V r -v-- • j V.V i * -v. 

such date of termination. If a part of said property be so taken and the part not so taken in. In the 

opinion of Landlord, insufficient for the reasonable'operation of Tenant’s business, such opinion ta be 

delivered to Tenant within twenty days after title to the property vests in the taking authority, than 

either party may cancel or terminate this lesse at any time within thirty days after inch opinion l* ^ 

- given, "by giving the other party written notice of cancellation of this laase, and rant nheiifce p-crared^ 

T |o the effective date of cancellation. All damages awarded for aacii taking ahall belong to and be the . 

rrooertv of Landlord whether such damages shall be awarded as compensation for d.minution in value 

to Ore leasehold octo the fee of the premises herein leased or for improvements to the demised pis- | 

.. /. *.*• • "i 

liaises made by Tenant.’. In the event that neither party gives notice to the other of cancel I aton as 

hereinabove in this paragraph ’provided, this lease shall continuejin full force and' effect as to that 

portion cf the premise* not so taken under the name terms and conortions herein contained, except 

the rentl thereafter payable shall be abated in such amount a* th* parties .gw- and Landlord shall 

promptly thereafter perform all work and furnish all materials necessary to restc-. and create a* • 

whole architectural unit that portion of the buitd.ng and improvements (and of tho raebinetv and equip- 

^nt which are an integral part thereof) on that part of the demised pwmise* not »• taken. In 'he 

event the parties cannot agree on the amount of rent abatement within «•« days aft*; expiration of the 


1 ' * ’nrf « .. 


I 


■ r • ■ 389 a • ■: ! ' • •. 

tklrty day Mtlci peeled herainabove in thia parograph provided, this leaae shall thereupon terminate, 
• • # 
enteaa the pa.tlea dgrot to submit the amount of rent abatement to arbitration on mutually agreeable 

M • i 1 -V • ; «.v. 


Diu!^!!* " U •" d d " in * "" ^ *•*!•* *■» *■»«*"« It building, erectad on the d.mi.ed 

TO BOILOiNOV premia., rt .„ U „ damagad by lire or axpt«,o« ot p^il. normally Inaured again,, by 

1 «•- A. *• * 


standard lire and extended coverage insurance policies then and in every such event: 


I " 


■ .->> 
,*• ► * 
w** 

„ ^-S . 

• - 

T. 

• '»•/ .. 

- — • . — 

... s. • *. 
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• * -r • 
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• ‘ • */#• 
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• ■• '«i “ . 
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^ ^»e w w 


• . W tt d,,R, * # " destruction is such that in the opinion o I Landlord, to be given to Tenant 

. . -Ml toter than thirty (30) days after notice to Landlord by Tenant of the happening of such damage 

.or destruction, it cannot be repaired with reasonable diligence within one hundred and twenty 

• 020) d,y * f,0: " ,h * da,a 3uch ««het Landlord or Tenant may, within ten (!0) 

. * * • 

' , . *“** "*** • ucc * e<J i ,! « Ihs Clving of Landlord’s opinion as aforesaid, terminate thia lease by giving 

r*:^; ,W f ^ "f 1 ” *" of such lermination, in which eCent thia lease and the term hereby * 

.“v ’ •• • h,U •"» «>o « •" *" d ssd'the rem and all other ‘pi^atH. fot whieh - ' 

ft* — "-l l' . • •; .. f 1 / • - > 

•>; 'rji T *"*" t U I,,tle und " ,h * of thi, e,,e * h,:i he apportioned and paid In full to the dkte’of 

">■; des,ruc,!on or damage; in the rer that' neither Landlord nor Teen, so terminate th**" 

- i ■n. - « ... . 

■ V’\'.*^ *****’ the " L,ndlord * ha " rspsir the aaid building or buildings with all reasonable sp^ed and ' 


V ^ : Vi ~" t h * reby re,wvH • h,U •'’•‘•/'on. the date of th. hap^ning of ‘the damns until , he dam- ~ 

••• *.«“.* • _ J ... 

■ U H* ,h * H b « ‘"• Je good to the extent of enabling Tenant to use and occupy the demised premises;’ 


• i •: ,te d,m *K e w rf**‘ ru ction ia such that in the opinion of Landlord, to be given’, o Tenant * 

"• - ■ .• * 
•; BOt U,eT ,h * n ihirt y 0Q) d *y* *f‘ er notice to Landlord by Tenant of the happening . of such damage 

'/ destruction, it can be repaired with reasonable diligence within one hundred' arid twentv*(l20) 

* ^ • *r*w r * . ’ # **■', • »J • • ^ * J ' , J • • f *• ) V - y, 

-• d,y * from ,h * da, n °f ,uch opinion, then the rent hereby reserved shall abate fiom’the date of the *' 

I .. . *.. .. 

^ ^happening of such damage until the damage shall be made good to the extent of enabling Tenant 


r . .#• 

'-’M ’ A 


? ;4 *° “ e and . oce,,py ,h# dem,aed prsmfsw Snd Landlord shall repair the damage with all reasonal ie 
« ‘ v f * P ** d ' b V* not " i,h,,andini ,h * dvlng of tuch opinion by the Landlord. Landlord shall not be 


* ; 
;• v-», » •* 


. ‘o T'nant if Landlftd shall not actually repair such damage within said 120 day period if 

* ?* \ • : *. * • . . | ...... .. . 

landlord ahall ptcceed diligently with such repair work. 5 *• *'>* . 

• • I ,, . • # , / * • , '• | * * •* * *a *; w- , *. 

. . . •- • • . - • j - • •: • • 

^ *" *** opinion of Land'ord. the damage can be made good as aforesaid within one 

* • . • • • • • t 

hundred and twenty 020) days of the date of such opinion and the dnmage ia such thn, the de- 

• • f • • a 

wised premises are capable of being partially used for the purposes a thonzed herein, then. 

S * 

entil such damage has been repaired, the rent shall abate in the proportion that the part of the 


? 


!• • 


^ y r*»V -V- - V :• : v | ♦. .- •• 

f • v .; • * •* 390 a * ■ : * •••*•:*. • -; • 

Mid building Which la rendered unfit for occupancy bears to the -hole c the said building and 
• * # . * • 

J: . ■ •*,,♦ . Landlord shall repair the damage with all reasonable speed; hot no*Wrf intending the thtl"! 


MECHANIC'S 
. LIENS 


- of inch opinion by the Landlord. Landlord shall nr* be liable to Tenant if Landlord ehall not . .. r 

Mt natty repair auch damage within said 120 day period if Landlord ehall proceed ditigenlty with *• _ 

Such repair work. .. 

*r» • . , , #•. •• 

* . . .. , • *:"•*. * • .a • *• # r “ 

• ••?**' • * * 

!«•. Tenant ahatl not do or suffer anythin* to be done whereby the demised premises may be encum- - . 

* e 

bered by any mechanic’s or other lien or order for the payment of money, and Tenant ahatl at its own . 
cost and espense, whenever and as often as any mechanic’s lien purportin* to be or labor, material or ~ *'"t 
services furnished or to be furnished to Tenant, or other lien or order for the payment of money (except . ^ 

such as are based on acta or omissions of Landlord) shall be filed a*ainst the demised premises. ; ^ 

• • ( ' ’ *# *•'*' 
cause the same to be canceled and discherfed ot record within thirty (30) days after the date of filing V> 


• -r _ -I.. 1 I «« to Landlord any installment of rent, or any additional rent or other 


^h in Paragraph 11 hereinabove occur, or if Tenant shall be lawfully dispossessed from the demined/^ 

. • . . ... . ... • 

* . * • • • - _ . . ... . . t at _ -f t-.^ mVi imli rnauKm 


3 *’ with or without process of law.'usin* such force; a. may brt n^SasaryJo remove a^aona or chat-’ ^ 
| therefrom, and Landlord .hall not be liable to my prosecutor, or fo, any damage, by reason 

' | - '* ‘ buch re-entry or forfeiture; but not^thaV.ndinf auch reentry by Landlord.' the Tenant shall. 

| .. ««'•*« •«* continue liable to LandWd'i. . mm .qua! to the / 

3 >5^* herein reaerved for th.'bal.nc. of the term herein originally granted. Landlord aha. I not be liable in' . 

| why whatsoever f« failure to re-let the dem.«d premia... in the «... of a* b^h « threatened *• 

>j 5v‘v ’* • . • ^.ch by Tenant of eny of the covenants o, provisions of thi. I«M, Landlord shall hev. the right of 

V. injunction end the right to invoke any penally allowed .1 la* or> equity *. if mm-ntry. aumm.ry pro- 

•; : ceding. and other remedies were net herein provided for. Motion in thi. leas, of anv p.dlcuUr 

M ; ..medy shall not preclude Landlord from any -h« remedy, in taJ or in «,uity. Tenant hereby esp«.a.y 

• *l|am a a ' • * , * f • « 

-• ■ • . I -V . 

v* i - : » a ^ J. 

m 

r.iV ’• • — 


• 1FFECT0F 
WAIVER 




- - * *' .* * •*. • o»i ® ~ t 

waives any and all rights of redemption granted by or under any present or future lava In the event of 
Tenant being evicted or dispossessed for any cause, or in the ever* of Landlord obtaining possession. 

«f the demised premises, by reason of the violation of Tenant of any of the covenants and conditions 
•4 this leose, or otherwise. The word "re-enter" as used herein is not restricted to its technical 
legal meaning, bid la used in its broadest sense. . > * • 

• j* • •'* -. • ' '. -• 

21. The failtae of Landlord to insist in any one or more instances upon the strict performance of any 
of the terms, covenants, conditions and agreements of this lease, orto exercise any opt.on herein con- 
ferred, shall not be considered as waiving or relinquishing for the future any such terms, covenants or 
conditions, agreements or options, but the same shall continue and sh-!l remain hi full force and 

' • a f * ■*.. •**• 

offset; and the receipt of any rent or any part thereof, whether the rent be that specifically reserved 
or that which may become payable under any of the covenants herein contained, and whether the same 
ha received from Tenant or from any one claiming under or through it cr otherwise shall not be deemed 


# ps ^ s ^ e" V*,* *•.. • „ ., w . J • . 

-..*- ; ^t 0 operate as a walvet of the rights of Landlord to enforce the payment of rent or charges' of any Vind - ’ 

-I. \" ~ *V\. 'L •. ‘ *' ■• *.' r "T ' -* T 

'• . r previously due or which may thereafter become due. or the right tai terminate this lease and to recover 

. . . . possession of the demised premises by summary proceedings or otherwise, as Landlord may deem 

i*l- - r ..1. ■ . - . .... _ — • • • . - . • . i . ‘ '•••!.— . — 

- -.v" '■ •- • - '* i .t~~: 


. ' HOLDOVER 22. ‘ In the event that Tenant shall remain in the demised premises after the espiration'or soornt 


: ■■ >•> . • ^ .••••* v , «• . • • • • , *. • * , I- • 

.j . a - • ».,• • . " * ‘ ' * * - - ’ . « ... 

« 'v .... - g ji *1,, remedies against Tenant provided by law in that si'uation, or Landlord may elect, at its ootion. 

f OjiVt?.* .* • . -v- •• ••••■ .. .. ... i .. ^ 

-■ . .• * to treat such holding over es a tenancy from month to month only.- I . •• *••*** f • ” 

, .. . . ... . . I • 

j ‘.Ti . •/' ■ . • . .• }; T 

* '•-'••FOR SALE” 23.” Landlord may, during the term of this le.-sei at reasonable times and during usual business 


V "FOR SALE” 

* AHD "TO LET" 

* • S'. • SIGHS 

✓ \ • • • 


RENT TO BE 
"NET" 


hours, enter the premises to view them, and, except in esse of renewal or extension, may. at any time ~ • 

. . • « . • " V •• • • * •• 

• * / r . • • • l * * • 

within two (2) months next preceding the expiration of the specified term, show the premises to ethers 

• . ..... ... r • I 'd 

for the putpose of rental cr sale, and msy affix to any suitable parts of the premises a notice for : 

O.t '••••*»• • t-a. S, _ ^ ^ ."*•*•»* 

lease or sale thereof. •' ’ ~ 

• ' .-I .• . •• •- • 

• • •• .. • , •' * I «. d / 

• ■ • • • • • h •/».*.:* . . 

. • j • •• • ■ 

24. It is intended that the rent provided foi herein shall be an absolutely net return to Landlord for 

i * * • ' 

the tern of this lease, free of any expenses or charges with respect to the demised premises, except 
as otherwise specifically prov.ded in this lease. Except as heicm otherwise provided, this Pa.-s- 


*.■ ;*;» -• : \ • 




frm 




— n-' — ■ - — r"«a 'V 



paph 24 shall not apply to any las based on atatutes, laws at ordinances at administrative later 


prelot Ions thereof in effect at the date of this lease 


25. This lease contains the entira agreement between the patties as to the premises and shall not ba 


modified in any manner except by an instrument in writing executed by the parties or their respective 


26. Any notice, bill, statement, or communication which Landlord may desire or be required to give 


NOTICES 


to Tenant, shall be deemed sufficiently given or rendered if in writing, delivered to Tenant personally 


sent by registered or certified mail addressed to Tenant at tha demised premises or at the la; I 


known business address of Tenant or left at either of the aforesaid places addiessed to Tenant, and 


tha tlma of the rendition of such bill or statement and of the giving of such notica or communication 


shall be deemed to be the time wheo the same is delivered to Tenant, mailed or left at tha premisat 


as herein provided. Any notice by Tenant to'Landlord must be served by registered -or certified mail 
addressed to Lardlord at the address hereinabove set forth or at such other address as* Landlord shall 


designate by wtitten notice. 


27. " .Tenant agrees it will not erect or esus- . be erected snv signs, notices or advertisements upon 


the demised premises or affix any such thereto, unless the same. shall be erected and affixed ac- 
cording to law, and advertise only a business or use of the demised premises specifically authorized 


Tenant shall not erect any sign that by reason of its weight or size might 


by the provisions hereof. 

damage the demised premises, nor shall Tenant paint any aigns. notices or advertising on the exterior 
walls of the building or bui> mgs without Landlord’s written consent. Signs placed on the premises 


by Tenant shall be removed by it not later than thirty (30) days after the expiration of this lease cr 

•. •. •. ... — — . — - „ . .. - ^ ’■ ' vV- 

any sooner termination thereof, unless Landlord and Tenant agree otherwise, and upon removal of any 


such signs Tenant shall restore the demised premises to their original condition ercept for reasonable 


'unenforceable in any state or ether 


SEVERABILITY 28. If it shall be found that any part of this lease is illegcl or 


political body having jurisdiction, such part o» parts of the leaae. shall be of no force and effect :n 


illegal and unenforceable and this lease shall be treated 


that state or political body in which they are 


•• if such part or parts had net been inserted 


matter of convenience and for- reference and In no 


29. The marginal notes ore inserted only as a 
way define, limit or describe the scope or intent of this lease nor in any way affect this lease 


MARGINAL 
. NOTE 5 


Words 



cl any gender in this laasa shall b« held to Include any other tender and words in the sinister number 


shall be held to include the plural when the sense requires. 


SUCCESSORS 30. 
AHO ASSICNS 


Except as otherwise provided herein, the terms and conditions of this lease shall inure to the 


benefit of and be bindint upon the parties hereto and their respective heirs, representatives, succes- 


31. Upon paying the rent,. additional rent and other sum or sums of money and charges as herein 
povided and upon performing all of the covenants, conditions and agreements aforesaid, on tenant’s 
part to be paid, observed and performed, Tenant shall and may peaceably and quietly have, held and 
enjoy the demised prenites for the term aforesaid, subject, however, to the terms of this lease. 


IN WITNESS WHEREOF, the parties hereto have executed this agreement in person or by a duly author. 


Ued officer. 


LANDLORD: CHRYSLER MOTORS 
\ • . { CORPORATION 


TENANT-. CIT. 


* 




* •* • \ 
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•.y? 4- v.. • 

. ,■ *. 


• ---*••» .ft :• 




CORPORATE OWNED PROPLR fV * 






ACKNOWLEDGMENT - LANDLORD BEINC A CORPORA! 10 N 


STATE OF MICHIGAN ) 


. V V 


• t . 1 

/ -• 
• * I 


r.- \ *: COUNTY OF MACOMB) 

■I..*} 


I ; . BE IT REMI 

• ' i H 6 / . before me, a 
* ;•« ■- a* yice-Prssident of 
r: knowledgedaa tucho 

a. ■ r* a’ I M alviinn A *»• ekae kl 


•-. n ’• • : ■ ft 

* V v? 


• £**7 •. IT REMEMBERED that on thise^r— day of/» ' V 

•! r ''vl* jL* before me, a Notary Public pereonally came ^ , 

k . ! ;rf , *• yice -President of Chryalar Motor* Corporation, Landlord heteus^nd ac- * •" 
f-Vi l .' J* BOwl * d l* d *• * ueh officer that ha did ei^r. the company'a name to the foreeoina 
* B,truB1 * n * * nd that th * •lining of the tame le the duly authorised and voluntary 
.!• -r/.?«V.V: Be * Bnd d **d °i ••id Company for tha utaa and purposes therein mentioned. • 


.* ' •>* ^ 1 •. • -V til * 

'*&&*&* ; ; : • . A; J~ ^°*»ry fuwj/ < ; <s.~ .A*. • 

jfes&V ;v • ■ ; •:> • • - . • - v* ? ■ • ■ -vpv: 

i'-yiii ^ fry.: *-*•./> 'V* ’ • i My Commission expiree: '? ; 

1 ' • , •*?* ’ I . vV, ■ 

f! -v. j SOWARO J<JsEM MI|A«C , . V»* V 

* \ * l NortfT PjHic. K!acor>b Coumv, Mtahitsn . *• .* '.LW-’J*; 

^* T*V -j \f. •" •r*. 1 1 • • My Commission Mater. :S. 1^0^ ^ ./ . , „ J/ 

.. TENANT • CORPORATE ACKNOWLEDGMEN T .;V 

^ ■ Tea: | . ' • 'v V*.' // J.^5 

V-iv- VI COUNTY or • | • : • ••:!.: . , ..'a'..- ...V 5 

V‘ • < "• 1* : N *.’ • •>'.*. i •;* ; •>; 

_ BE ITjREMEMBERED that on this day of ! * ’ • " ~S- r :* 

‘ • before me. a Notary Public personally came . . .. •’ 

41 ’ • •• of t • j - i’.'" ";r ; f.V 

t tenant herein, and acknowledged as. such officer that he did sign the company’s 
7 name to the foregoing instrument and that the signing of the same is the duly 

-t' r • u *horised and voluntary act and deed of said company for the uses and purposes 
y». therein mentioned. t i *• 

;; I ’ ‘ \ /•■..«* *? • 

• IN TESTIMONY WHEREOF, I have hereunto subscribed my name and 

■ r ■ •Mined my official seal on the day and year aforesaid. • . • 

[ ' \ t •’ • . • - ‘ •"..*! 

. . • •• i • 

: \- . ?. : ■ • ~ 

, \ Notary Public .V. 


Notary Public 
My Commission eapt 


I f 

s -l ^ 

« S • f 


/ 


/ 


• •*••• 'I ' • • % \ 

• -••V’ -*• 

' -v * •••• >•, 


• • • •„ V . I**. 

•• •> • • . ■ * i 
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EXHIBIT »k'» 

’ "'1 , 

.LEGAL DESCRIPTION 


■;*.**. 


>■:</: ,r 

• «•.* >rV • ", 

\V * 

. . 1 .* 


ALL that certain plot, piece or parcel of land, with the buildings 
and improvements thereon erected, situate, lying and being at * 

West Babylon, Town of Babylon, Suffolk County, New York, bounded 
and described as follows: * f 

• • * • t - • 

BEGINNING at a point on the southerly side of hontauk Highway, said 
point being 150.01 feet westerly measured from the corner formed 
by the Intersection of the said southerly side of llontauk Highway 
westerl V sldo of Bergen Avenue; running thence S. 16° 

22 35" E. , 544.06 feet to the land now or formerly of Bulk; 

running tncnce S. 62 20’ 40" W. along said land now or formerly '$ 

of Bulk, 88.90 feet; running thence S. 81° 15*. 30" W., still 


$ m?: 22 3 ®" E *» S44.08 feet to the land now or formerly of Bulk; 

i 5 :vV vV-- s * 62 20 ’ 40 '' w - »iong said land now or formerly 

°f Bulk, 88.90 feet; running thence S. 81° 15*. 30" W., still . ’ * 
•V Alon B *aid land now or formerly of Bulk, 121.10 feet to a point; 

thence N. 16 52’ 40" W. along the land now or formerly. ]C. . 

tX*f5feELV^' 0 * Fifer » Brewer and Meredith and Springer. 384.09 feet to land 

now or formorltr nf U/n rteKare * vninn V /?/?Q jM a ' .a.. — 


.poiat or place of beginning. 


•• if* .. 4 • ■ • . • , •• • ; • • • < j • , •*.. ■ h» '* • j 

•. C •. •• '<T 

.• • •: *?•.* .i '-c'-j 1 

» • *»*-•• • f 4 , w N 4 * * • * A •* ** V 

•• •• • . • v .... . . .* . •••. •• • . .•*•*. ,r» • y • . - 

* • . , • • * * . • * • 4 

" ti. .•”'<' . » * • . r • j i • i .... 

•;W *-.*•• ••• • • • • * f • • J ; »«* ‘ * V";. w 
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PARTIES THIS LEASE, made this. _g. v at ** w w * .« * 

’ ~ 01 M- between CHRYSLER REALTY 

CORPORATION. • Delaware corporation. havint an office at P. 0. Boa 500, Ttoy, HichlgM 4KU4, 

hereinafter deaignoted "Landlord". and 

• whoae addreas ia J553555* •. J#B* 


hereinafter designated "Tenant*’. 


• ITNES’SETH: 


L * ld,oH ’ to consideration of the prea.sea and of the rer.ta hereinafter rewrved and of the covenants. 
• agreements and conditions hore.n contained to be k.ptuid performed on the part of Tenant, does" hereby ten’ 
. ante Tenan., and Tenant doe. hereby hire and take, the parcel o, parcel. of land 'iith tha building. a,d 



.. . ^ V , # • ^ 'viuumiscu .u it ay | citanr. . * T2.\ j*. . • «. • 

•• ^PREMISES Th, abOV * 'fg*? ! , ? pe,t !' ' nd •“ ^™'*d^S _ ^ M i'p w *»/'*f^^w,r-iiaipwve*en», 

• ■• cl |‘"*'y.«S«iPB»ent *nd fixtures, pavement, walks, fence a’, shrubbery and' signs not. or hereafter located 

*•’ . : ‘ ,he * bov# de » e,i *"* property (including, but rat limited to, the items listed on tie attached Schedule" 

” A "> eKCO P‘ fumi,u,e and trade fixtures, and other property belonging ra Tenant, are harem collectively 
•• ' '• • • ,,f *" ed to •* “the demised premises" and are to be used for motor vehicle saics and service operations 


TERX TO HAVE AND TO HOLDthr demised premises, unto Tenant upon and subject to all the terms, covenants 

•i* • . , ,, • 

** d conditions herein contained, for e term bap idmng on tne day of ,*VCUC’?__ _____ _ ^ |g 72 

V" ' -* on Of . 1977. O, until mam terminate „ hereinafter 


pmvidtJ. 


' •*. -• • : . Te’ -? 




ill.- .•!*. 


.**•*•• . r 1 * • . . • *v *. 

* • - • • •'.••••- - •• ••• •■•• • •• *.. . i * % •# At* r. 

* - ' * • 400- a *• 

h the event any special assessment levied on the demited praises may be payable ta installments over a 
period creator than one (l) year (irreapective of when Landlord ahall make payment) the additional aonthly 

* a e *i 

rent herein provided for ahall be computed by aultiplyinc the total amount of such aaaesaaeat by the then 
caneot rental factor and dividing auch result by 12. "The then current rental factor" shall aeaa for 
^irpoir-i o! ,h ‘* P* r *C f *fh. the facto.* being eaployed by Landlord to other new facility leasca at the use 
each asaessaent becomes due and payable. The payments provided fo be made by Tenant in this parsy raph 
two (2) shall be aade-without demand on the first day of each calendar aenth during the term and shall be. 
for all purposes hereunder, additional rent and for the nonpayment thereof Landlord shall have the same 
lights and remedies as are provided in this Lease in the case of nonpayment of tha monthly rent. 

TERMIMATIO* 3. Wilhout Haiti, g the rights or powers of csncelUtion of this Lease as provided elsewhere herein. 

\r (Us Lease may be cancelled at any time during the initial tana or any extension or renewal hereof at the T* 

r ‘ ' • ?U ^ °f ; W U T«»«t ceases to be an authoiized Direct Dealer for Chrysler Motors Cerpora-jo^ ' 


• . — , .. — . . -1. .. _• *. 7 *7 : u *vr - .* •• v* .* • zr ■ 

' :--l~’=-” ~ " tlo “. or of Cwysler Corporation, enter into an imoediate su^rcedi'ng 6-iecTbealer Agi'-.e- ** „ 

iSi.'.-, mentfor Chrysler Motors Corporation products at the demised premises. ~ ~ ~ .*7..~ . : **. 


^7 - -pon. cancellation of this Lease will be'cffective on the last day of the month in wr.icn this notice is 

• - “ i,ed * at " h * eh ,iBe ,hl * Lease shall terminate as though said date were originally fixed for the term- 

ST '' 5 nation and expira’ ion of this Lease. : * ‘sa- £ 

I*" ‘ • zr *r ■ . -1- ~ . ~ • — . • - — . - ■ : • -.s' • v ■ . s . - 

: ' — j" ~i £ . £V -■ : sz.'- • l' , \ - * — — — ~ . **• _ ..* _• * - 

T l!-- - Tenant agree* that in the event witnout the written consent of Land!oid the demise* premises ahall become *' 

T _• tr r; . .. ~ . -r. . — . •• . — 

rt.j* r* - r*. - - .. ^ * „.•* _ - . *• ^ 

•. .*• • n< *. , * !na i n vacant or not .used for the sale of Chrysler Motors Corporation produces for a period of ten(lO) 

**4rl'=r' <, * y * • hil * she ,,r " w *“«•«• tor such use by Tenant,' or in the event they shall be used by any person 

■£ other than Tenant, or if Tenant snail file a voluntary petition in bar.kniptcy, or be adjudicated bnnkn.pt or 

’ • become insolvent according to la,* or ahall make an asaignnent for the benefit of creditors, then in any ol 

” ‘ — aaid cases. Landlord may lawfully enter into and upon the demised premises or sny part thereof and 

. - repossess the same and expel the Tenant and persons claiming under and through it, end remove any 

effects, forcibly if necessary, without being guilty of trespass or without prejudice to sny remedies which 


10-69 R 


t* 


I 


m- . - . . - - * 

f , • N » a • * • 
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My be available for anaars of rent or for Tatianfa breach of covenant. Upon entry as aforesaid, this 
Laase shall tersiinata and erholly expire and Tenant covenants that in case of such termination, it will 
V . ' hfiMify Landlord against all loss of rent which Landlord auty iacar by reason of such termination during 

* ' the residue of the specified term. • f ' f 

• • • • • • •• * • . . . . _ 

UTILITIES 4 . Tenant shall ase the demised premises and each and every part thereof and the facilities, machinery 

ead equipment therein contained at its own cost and expense, and shall pay or cause to ba paid all charges 
•**' *la«tricity, light, heat, power, telephone, maintenance, landscaping services, and other services 

■ aged, rendered or supplied upon or in connection with the demised premises and each and every part thereof. 

* * /*■ . * '• . 

hUINTENANCE $ E * C * P ‘ " * pecifiC *“ y provide<1 ta p *’•*•?* seventeen (17) herein, Tensnt covenants snd agrees 


* - *** “ ** iu own «*P«ss, during the continuance of this Lasse, keep the demised premises, incljding 

*" d pUt * ta _ ord « ■«“> ia* Tenant shall p-ooptlf make any" and all repairs*: 

* °* replscements necessary for that ouroose. whether or nni u Lfj 


~p';=-y ~r V ^ »tw«ural nature, and whether or not the same _cto be'said to be within the present contemplation of’ “ 

• . vjjS-'i vr ** P ?* ie !* h * r ! to ' “ d L f ,dlt . rd have access tothe demised premises af reasonable tirades for the" ~ 

. Wpae of. inspecting the same, but such right of access shall not be construed as obliging La’ndlo.d to *** 

“.•»V5..:;~ .■•»'• *ny ?f said repairs to.* or replacement of, any part of the demised premise's or is obliging Lmdlord" * 

£V_"r ( ° V" y “ Uch in,p *? ,io °;. Wh ” e •'' inspection reveals repairs or replacements are necessary. Landlord 

•’ * - *v *!r? : ?** Bt “ 0 * iC *. ln r itin «' ,nd *hetecpon Tenant will, within sixty (60) days after said notice, make™ * " 

• S’r'-s"-. *"? fc rep *.‘ r *. ,n • « ood _* n,, . w o''unanlike manner. In the event Tenant does not make the said repairs or 

-• •« p loeo*«»‘* '"‘hin sixty (60) days after notice from Landlord. "Landlord may thereupon terminate this ** 
L ** M 0f en,er upon the ••<* ■•ha the said repairs or replacements itself and charge the cost '*•' 

' •>*. ’ '••. th, '*° f t0 T f nanl ** • d d‘l'onal rent hereunder. Tenant. will! at all tinea during the term of th ; a Lease, 

■V. >3* ,,dew **hs adjoining the demised premises in good order and repair and"* free from snow* s*ce ar ’ . '' 

.tig" any unlawful obstruction*. ”• . *"• . . ~~ ■ _.‘ := ^ ‘ *v ,rs t “ 

• - ••5 ;3' j3 j .ts ,y"/v ’!• ’ . £ j'?~* /S " r.’. •' V. *’ . • • *' s ■**. 

REIMBURSEMENT 6. Should Tenant fail to pay to Landlord any monies due Landlord hereunder for rent, taxes insurance 
OP EXPENSES r ( '•* 

repairs, or monies expended by Landlord on Tenants behalf. Tenant does hereby assign to Landlord 
” 7 ... a _. • 

Sit credits due or to become due in the future to Tenant fum Chryiler Corporation, Chrysler Motors 

Corporation or the subsidiaries of either corporation (all of the above hereinafter called "Chrysler* ). 


/ 


. ■ 


* ' * ' * • * • “*• * ' * • • 5 • • .# * ^ ’* *• n ' v -% V^" 

-• •••• • . . • r • . * . — _ •• 

• • •• • W 3 a • ' 

Wllhout I initial the generality of the fore|om| Landlord shall have and U hereby given therighfto ' ~ 


V ** e * lv *- e# * ,#e * * nd '• c * i P* far payment of any and all atonies due or to become due Iron Chrysler sod to ‘ 

N. % ••• for, settle. adjust and compromrae all claims (cr said monies. The Tenant hereby irrevocably appoints* 

Landlord as attorney-in-fact for the purposes of carryin| out the terms of this assi|nment and taking any * 
* ctloB ** a “T instruments which may b« necessary to accomplish auch purpose, iacludinf but oof 

United to. the ri|ht of Landlord to receive, endorse io the name of Tenant, and collect ell checks and 
-her instruments for the payment of money, payable to cr to the order of the Tenant whrch may be received 

, a . # 

by Landlord unde, this aa.ignm.ot -ad to |iv. full disch.r«e therefor. The Tenant hereby rstif,., anu 
- eoafirms all that may lawfully be done by virtue heteof. \- - -■I 1 '-;.- . .. .t ,* 

J*"T4 r— 




}f~ theTast day of the tern hereb-V.oied ot'of 

“ • 00 ^ ,fcmin > t * c . a ‘h«'«>L P««ceably'sJr7ePd;, a^d deUvefupIhe deirW^teiisea'into tb.~ “ 

' C~J ! t V l ; Cee ‘“ r * °- r •“•*"*- »* w'iwi condition and Repair as" when del-veied*” 

~ * ~ — ~ *• — ~ • ,*® Tenant, damage by fire, explosion or the elements only excepted. . / " • -* 

. ~ -TV- ■’ - ’ ■ * f.vf,.- , 

?=S5 £«I *' . Tenant ■ urth “ - ckn ™ lw!8 !*4: a - 1 h *? «r m ' d § §§ •> 

-- T -.v5?' F ' LEASE : L *" e; . lht ; c ?? dW ?" | h ««?f. W* .» tVt'he}o-. ; dV:ion' oi’«*e of rep.,',', ' . S 

‘t b ^ Landi ^ •sent,;;^! ar^nofh^cin'i^re.s.d. Md Tenant hai.*^'' 
JT.CJ^ZZz "j :.~ '•ccepts the demised premises in their present condition •'* ' ‘ ^ -1* 

- -r^~:'.T / - ‘’L~iL.--.Z- '-Ur-.'-. '- . - -Z v3 -?>- ->• f ' 

. ..“'.'i -"r tv .*;'-.“;-';VV r : t ^ ~ " .• T -t 

‘ • ORDINANCES* f* *" “T*^* « H» ow«.t «d expense, pV, tom und 

> .. - v ITC * COn, ! ly W ’* h •“ rf«en: or future lews, i^les. orders, ordinances, and rafttlationn of the United State* cl 

• ‘••.r i *V A “* rt «. • nd /> f **“•• « 0Bm y °‘ «“>• *o*em». : .i..*m,d any authority, department or bureau -hereof, ond of * 

• ' any other municipal, governmental or lawful author, ty having ju-,sd,ction of the p^emiM. whatsoever. 

feletlng to. or in any manner affecting, the demised premises, the adjacent sidcwalhr. and landscaping, 
including fixtuies and/or equipment or any buildings thereon o, the use Ihe.eof without Uniting the * 
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. (Mat titty hereof, Tenant acknowledge* anti agree* to comply with the a pacific condition* respecting use, 
... M »®y. attached hereto entitled toning and other restrictions. which attachment i* made a part hereof. In 
the event Tenant ahatl fail to perform any obligation required hereunder and auch failure ahall continue 
® period of five (5) day* after written notice to Tenant from either Landlord or a governmental agency 
aathwiaed to enforce any law, ordinance or regulation. Landlord may, but ahall be under no obligation to. 

perform on Tenant'* behalf, and Tenant shall pay Landlord any coata incurred thereby. 

•' • • •• 

10, T * B,nt ,haU no * •***«" lh»* !*••* or hypothecate or mortgage the tame or sublet the dam. red 

AGAINST 

ASSIGNMENT, premises or any part thereof without the prior written content of Landlord, and any assignment, transfer, 

• SUBLcTTING 

hypothecation, mortgaging or subletting without the written consent of Landlord shall be void. 

^ADDITIONS U ,haU "°* ® ,ke -XJ-HeraUons. chmig..; a^ditionsV improvements’^ iiw demised p emi-.es 

tummA^ wiiwult »i«hc.ut Landlord'* written consent, and all alterations, changes, additions' or* improvements made bv either 

* 6MENT5 -• .. ■ . 

• • I • * * * •* •• • • - • • ^ *' ** •*'*• x » • -, •• « ■ • x. '*« ^ •• - ^ * 

** — »• of tn* OartlAf h P r+tn innn iVo r4omiea<f __ a .L l _ .Mi r * . . 


. .. . ,Uc ‘ otherwise as hereinafter provided." If Landlord shall so elect/then such alterations." \ 

r*. ' ' cb * n 8«'*. additional or improvements made by Tenant upon the demised premises as Landlord shall select 

- .'r'-'r X '. • ■ ,h * llbc, ? moved b X Tenant and Tenant shall rcitore the demited piemiser to the original conditio., there- 
! ■:<££&- ■ . 0 ? ?. U ?. 0wn co “ ,nd •' f P* ns * *ithio thirty (30) days after notice from Landlord of'such 'election, such ' 

v'rZsK-: • - • 

: ; no,, 5!- t ? h* K^en not later 'Santen(IO) days after the expiration of this Lesse or any sooner termination 

V thereoL The notable furniture and trade fixtures of Tenant, however, thill remain Tenant's property at 

'• ,h * U be ,e ” oved « ,he ‘•""•nation of this Lease, any damage'to the promises in the course 

- - ' :>t * uc . h . rsniovaI *° *>• tepaired by Tenant at Tenant's own cost ar.d expense. ' • V'“ -.. V 

*... 

-TT 1° 12 l™* LeMe ,nd ‘ haJ1 he ,ub i ec ‘ 'nd subordinated all mortgages and groundor urderlyingleases 

*. MORTGAGE . . . ....... —am - . ... „ * ... . .4 . ^ 

' Jf.I'SrC:;- wh ! c !! "* y now cr h *‘V ftw the real property demited hereunder, and to all reoeeals. modficaticr.* 

a ^ ••• ( o , • IMS , •*«••*. *».. '• • . • • • * 

' • co *“ ,w *| ion *‘ ,e f l>cemenu * nd ••‘•"•ions thereof. 'This clause shall le self-operulivt and no further 

i i"*‘wnent of subordination shall be required by any mortgagee. In conlirmrtio.i of such suboidinutior.. 

• - . ' .O - Tenent covenants end agrees to execute and deliver upon demand such further instrument ’or iratrunenls 

• .. . subordinating this L-.-ase to the lien of any such mortgage or mortgager, as shall be de-.red by Landlord and 

any mortgagees or proposed morgagets and hereby irrevocably appoints Landlord the atlomaj-in-faet of 
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INSURANCE 
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Tanaot to execute and deliver any such instrument or instruments for and in tha name of Tenant. Tenant 
Anther covenants and agrees to execute upon demand such further instrument or instruments (including 
cancellation and ^execution of this Les.a a. a Sublease) nectary ,o create a auble.se of thedemised 
premUea to Tenant upon the same terms and conditiona as ate provided herein in the event that Landlord 

effacta a aale and leasa back of the demised premises. ~ 

**•**•• * - • t •• • 

JC 13. Tenant, at its expense, shall provide and keep in force for the benefit of Landlord and Tenant. 

CE respectively, comprehensive genera! liability insurance in the minimum limits of Lability with «. fM » to 

bodily injury of $250,000.00 for each persoh and $500,000.00 for each occurrence and in respect to property ~ 
*■■■$• $500,000.00 for each accident. The insurance snail include contractual liability coverage specifi- 

cally insuring the agreements mad. by Tenant in this Paragraph 13 and in Paragraph 14 following, .halt 

"• —;.7 r . *• _ ’ r . •**=*••• .-/-r . * r.* . L\r, 

covtr thf entire demised orptnitAt Iftplurfina nir4n»’ni*.m . ' T _** i™. ••• 


m. additional named insured, and shall provide for at least ten day. prior written notice 'to Landlord uT'the - 

• 'i- "ii;. ?•" y 

cnt of cancellation or any mater ioUhenge, end copies of sucfpoLt^ or policiis shall. hi del’iver^fto " 

\ ' S • 'i-. '7- *o', - , Jr. '■ 

Lendiorc oner to the commencement •>»#* tarw. «w:. t j r . • * * . .•* * 


r? 




TO 14. * Landlord shall not in any event be responsible, and_Teta.it herehy specifica'iy assumes tisporsi* > ' *. 
ITT bility for any injury or death of any persons (including employees of Tenant and Lar.dlord) and da . age, ' 

ION destruction or loss of use of any property, including the dem.sed premises (except as specifi«IJy p'ra vided' ” . 

•“ 0t . herwi,i he,ein ) occasioned by any event happening on or about the demised p.enisss and the aide v alki, •" *' 

. atraets cr curbs adjacent thereto. Tenant ehalldefend. iooemnify end holdfl harmless "Landlord from and.." - .-. 

**. against any ind ail claims demands, suits, damages, liability and costs (includir.; counsel fees and 

v ' .•*>’' V •*-'• ~r *? . z - ' V? ' 

_ expenses) arising out of oi in any manner connected with any act or cmise.on, negligent or o'hei-vise of- v 

Tenant, Lr.ndlonl or third oeruons, or any of their agents, sert-as s or employees which arisa out of or a-e " 


'-jJ: “ •"/ w *y connected with the erection,' mainter.an *e. use, operation, existence or' oeuupaticn o' the' 

demised premises ana the streets, sidewalks and curbs adjacent thereto. *• "7 " *“•' ' Z 

~ , >' . .*;• ft >* ~ 

’ . T * Mn * further shall lefend, indemnity and hold harmless Landlc-d from claims, demands, suit*, liability 

I*.- - . fee damages for bodily injury or dealn of any persons or damage or destruction cf ary property (including " 
■“ : h ■ •- .• -. ‘ ‘ . ._ .. . ‘ v.*’ 

. • lost of use thereof) caused by or in any manner aris.ng out of any breach, violation or nonpertermance by * 

-7 ■ Tenant of any covenant, term or provision of this Lease. 








FIRE 

INSURANCE 


• * * - .. • • • ... 
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: l->. Landlord shall ba laaponalbla (or lira and extended covatage insurance on the demised premises 
provided, however. Tenant ahaU not do or permit to be done any act or thing or omit to do any act or thing 
•Udi will Invalidate or be In conflict with the fire insurance policies covering the building or building* 
constituting a part of the demised premises. If by reason of any act or omission Committed, suffered or 
permitted by Tenant tbe rat. of fira inaur.net upon the building, improvement., machinery and equipment 
constituting a part of the demised premiums shall be increased above the rate which would otherwise te 
charged. Tenant shall reimburse Landlord a. additional rent'hereundar. upon demand, for that par of all 
Bre insurance premiums thereafter paid by Landlord applicable to the period of this Lease which shall 
been charged by reason of such increase. ‘ •' 




. LOIS BY FIRE 
AND OTHER 
. * PERILS 


- .Sill'S., 

r-':-s-*ijr=.Y , '“ 

i'.V—liiiwiNENT 
..S- 'ilJs: DOMAIN 

*T» i? YJCT vOi'Jl • ... 

• — • , • i . 
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16. Landlord hereby waive', all claim. a,ain.t“T.n«, fo,' to..' or dam.gr! to th. building o, 'building, 
erected on the demised premises caused by fire or exp'.oaior. o, peril, normally inaurid'.giin., b^standsrJ 


“tlr. property of which the demised premises fom a* a part ah.ll b^ .taken byUeaon of the. " : " 
P °* ef °i C "i e "' P“W‘e •* qu«ai*^bUi u,7or p'urpos^U^ LeWse .tail ** 

d “* •“!' t “. ,he P tsm ** es v '** !s * authority, and rent shai*fbe pirated to such 

data germination. II* pirt of .aid property b* so taken 'and Ze part not so ukeni. irTthe ipinion of ' '* ' 

Landlord, insufficient for vhe reasonable operation of Tenant*. busin«a. auch o^ion tofe deUv.red to '' 

* •• • “ , '•/ — * * • . w . 

Tenant within twenty (20)days after title to the'prooertv vests in th.'t.Li... .... .i_ if.i 1 " 


r ~-=>Vf.=^ t- 
• * T-— 




: ^ wnttenji«i c .of cicellatior. of t_h,s Lemw, ^Wntjhilljie proved io ihi'effLhe date .( '• 

cancellation.. All damage, awarded for such taking, except “damiges Awarded foftrade fixtures and/or 
• famitute.of Tenant, shall belongto and bathe proper^ ofVandtord whether' such damige, .h.n'be avn-rd* j 
V ^«»<l<>n fo, diminution In value to the Tensrhold'o, lo'.he fee ofYhe pmm.se, heieinLsed c, li, 
improvements to the demised premises made by Ten^t:. In the' ev.7 the, Neither patty ^v.a Lice to' the 
other of cancellation « hor.im.bov , i„ this paragraph provided, this Lr.ve ml-c'tl continue ir full force and 
effect aslant portion if -the pre-.iaes no: so take., under’ toe ..me term s and condiUont herein contained, 
axc.pt that monthly cental payable thereafter shall be abated by the actual' amount of the'. x.rd, lev. 
Landlord's cost, incurred in such proceedings and the cost of restoration hereafter provided multifile 1 by 
the then current rental factor and dividing such result by 12. "The then current'* rental factor" shall mean 
for purpose, of this paragraph, the factor being employed by Landlord to other new facility lea.es at tbe 
time restoration shall have been commenced on the premises leased hereunder. Lanclcid ah.il p cmptly' 






-- \ T .1 ~r i I -> 
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-*06 * T'^'*: ‘ V'"‘ } ' - r .v •"*••••• ■ 

»■ « » i — i|» — /*• ^ 1*1 • ,!, ^ |(| •• • »« ■ | t: ,*• •• » m ^ ^ • • j • • 

^ • ’#**•*• *• *T» *' •""•** • • • 1 T - .“ . .“* ' • T "*• ' "T- “ . *• 1 •*“•••“ • “ •"» **• • . • * . • “ 

• — • . — «M • •• • . • ... -••* • « • • • • • • . • a — • • . 

r** r* - * ■* •** i* * •" •*•. ** * • • — •• 

' ~ ''perform all work and furnish all materials necessary to restore and create as a whole architectural unit that 

'Jo 1 f A 5J ''■—••••• WW . . . « •• .... .. ... 

• • ' * . .••■ , • “. — ” • •••• . • 

— •*: ^ ;• ~ . • ;• *> • •*».— • 

7,-_ *•* . ~ portion of the building and improvement a (and of the machinery and equipment which are an integral part 

. • * -ST a «• • . • M>‘ » • «. t ••!••• •’ » t • . » # . ' .. ■ . 

•• ' »** ** *•* «*•*-* ,**, *T • • *• .* i ;• •• • , *•".* * • • i • • • • j • • 

~. .. ~ i " thereof) that part of the demised premises not so taken. •’ ~v- . r . . . . T. . *• 

t”: -'t - •=.•' > .-a *.. • - • 

.. DAMAGE OR IS. If and wherever during the term hereby demised the building or buildings erected on the demised 
7 n DESTRUCTION - . 

_i TO BUILDINGS premises shall be destroyed or damaged by fire or explosion nr perils normally insured against by standard 


VIjL .i.rr. •?_ than thirty (30) days after notice to Landlord by Tenant ot the happening of s 


such damage ot destruction, it 




*,* ^=*-ryj>Uch event this Letre and the tena hereby demised shall thereupon cease end be at an end and the rent 
'L ,“ i , .V,-v;- -r.-and all other payments for which Tenant is liable under the terms of this Lease shall be apportioned and 
T ■‘•* 1 - . ”•; paid in full to the date of such destruction or dtnrje, in tlic even? that neither Landlord nor Tenant so 

' • • * * i _ ‘ * • • . » •*•»,»«# . . • • • — ^ # ** . * i.i 1 "• .a - a .* 

• t | • — 2 * awam ■ r, • * •• ■“ — ~ .... , . ■ • • • • • . * 1 «• — • * - - — • • . . 

• -temlna’e this Lease, then Landlord shall repair the said building or buildings with all reasonable speed 


opinion, then the rent hereby reserved shell abate from the date of the happening of such damage until the 
damage ihcll be maJe good to the extent of enabling Tenant to use and occupy the Jrmited premises and 
Landlord s)\a<l repair the damage with all reasonable speed, but notwithstanding the giving of auch opinion 
by the Landlord, Lrndlord shall not be liable to Tenant if Landlord shall ret actually irpair such canape 
within said 18C day period if Landlord shall proceed diligently with auch repair woik. 


(c) If, in the opinion of Landlord, the damage can be made good as aforesaid within one hundred and 

eighty (180) days of the date of such opinion and the damage is such that the demised ptctrises are 

capable of being partially used for the purposes authorised herein, then, until such damage has been 
« 

repaired, the rent shall abate in the proportion that the part of the said building vhich is rendcicd unfit for 


i 


^oewpwcy bew* to the whole of the said building end Landlord shall repair the damage with all reasonable 

^•- r but “otwittastanding the giving of auch opinion by the Landlord, Landlord ahall not be liable to 

■•“* •-•••■ • - ?. -=-• -- rr.. i± ~ f : -- 

..-5 - - Tenant if Landlord (hall not actually repair such damage within aaid 160 day period if Landlord shall 

_• proceed t iligently with auch repair work. ' v. £; . ^ . ” 

19 ‘ Ten- nt ahall not*. or Buffer anything to be done .hereby the demised premises may be encumbered 


the same tobe 
id further shall ” 


20 rM . Ten ."‘ * h * 11 ,0 P*>'t° Landlord any installment of rent, or'aay additionalTen*. or other charges . 

** *" d *’’•*" the * ,e '! qui,eJ 10 ** P«« d hereunder, and such default chall continue for a period of 
’wT • • . T.’ . ITT. * fifteen n^dlVl a:'t#»r fk»n in I.tk. .sL.. i J? r " . *. * . 


. : • ■- - - - ” r — • •• wci.un m me pcntnaance oi eny-of tne other tens * 

~ -r-.. £■- • ••£ .'.v. ... ^ _ 

“iJs'rV.TL',"^ r-^ocvenants or condition* of this Lease endauch default shall continue foi a period of thirty (30) davs after "~ 
f;' l** 6 !?; 8S _ 0therWi * e . in i* 8 ** « . If "any of the event* sVtforth in Paragraph 3 -* 

• 4 t!™ 1 ' Cr i /. Tenpjlt lhtJ1 be *»»f«iiy dispossessed from the demised premises during the term 

~ €• . v. °* lW * Le, ‘ e > then Landlord, without prejudice to any remtriies which may be available for arrears of rent 
*.V- ■£ ... . °' ,or T^n • n,, • bf ** cb o{ covenant, ahall have the option to declare this Lease immediat ely forfeited and 

,1w ,aid ,em end,d - • nd 10 reenter ar.d repossess said premises, with or -vithout pro* ess of law, using 

V ‘ 1 

auch force at may be necessary to remove all persons or chattels therefrom, and Lrndlord shill not be 
liable to any prosecution of for any damages by reason of such re-entry or forfe:ture, but notwithstanding 
such re-entry by Landlord, :he Tenant shall, nevertheless, remain and continue liable to Landlord in a sum 
equal to the rent and any additional rent herein reserved for the balance of the term herein originally 
* , “ n,ed- Londl - ,d * h,:i n°‘ be liable in any wav whatsoever for failure to iclel the demised premises. In 
the event of e bretch or threatened breach by Tenant of any of the covenants or provisions of this Lease, 
Landlord rhall have the right of injunction and the right to invoke any ponaltv allowed at lew or in equity ns 


& 


' 2y . *- 


■• •• » • l, y • 
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If re-entry, summsry proceedings and other remedies were not herein provided (of. Tenant hereby emposrers 
any Clerk of the Court 01 attorney to appear (or Tenant in any and all actiona which nay b« brought (or 
.rent and/or the charges, payments, costs and expenses ag-eed to be paid by Tenant and/or to sign (or 
Tenant an agreement entering into an amicable action for the recovering of rent or other charges, and in 
euch Suita to confess judgment against Tenant for all or any part of the rent specified herein ar.d other 
charges and with interest at the rate of 7% plus artoreey fees. Mention in this Lease of any particular • 
remedy shall not preclude Landlord from ary other remedy, in law or in equity. Tenant hereby expressly 
waives any and all rights of redemption- granted by or under ary present or future laws in the event of 
Tenant being evicted or dispossessed for any cause, or in the event of Landlord obtaining possession of 
the demised premises, by reason of the violation of Tenant of any of the covenants and conditions of this 
Lease, or otherwise. The word '‘re-enter" cs used herein is net restricted to its technical legal meaning, 
but it used in its broadest sense. ~ '.r.' \rr. 




- shall no; be considered as waiving or relinquishing for the future sny such terms, covenants, or conditior », 

•T. r.'ii-'ri'”'.-.’ .• V-iiy-'.-s ‘•'rs‘ _ '.-r. ' cs'- '-'r- - ' '.r ; 'ra' - ~ 


“r ‘Sr’S’'*" payable under any of the covenants herein contained anti whether the "same'' be received from Tenant or •• 

• i:. ■- — • r. c .' -f- ; - -=■ y- ‘ -f.; . -r -r. 

- ' -r.-y.rl-' from any one claiming under or through it or othcrw.se shall not be deemed to operate as a waiver ot the 

" / .vv '.fS.’.- - rights' of Landlord to enforce the payment of rent or charges of any kind previously due orwhiehmay 

~ ^,— ‘*tr •Jr.--* ■> . r.l 1 '. .i rr yr t . • *! ?r s: -- t: 

thereafter become due, or the right to tersinatr this Lease and to recover possession of ti e demised . . 
■,rr • tr'.tir .■ » . ~~ j— — * ■ . — - " -r, . *.^. ■ _ .***-. • *■ . 

" premises by summary proceedings or otherwise, as Landlord nay deem preper. cr to exercise any c! tl.e 


HOLDING 2 2. In the event that Tenant shall remain ui the demised premises after the expiration or sooner 
r-.'~ OVER r '* * * r ' r- ' • ." * > f •-/>; 

...-.T *. termination of the term of this Lease without having executed a new written lease with Landlord, tach 

-- . holding over shall not constitute a renewal or extension of this Lease. Landlord nay, at its op'irn, elect ' < 

' ’ . ‘ y . . . ..." — . . - -. ... ■ .* ■ •* *.• • x 

- -.- ' to treat Tenant as one who has not removed a: the end of his term, and thereupon be entitled to a.l the 

.i ,-r. • .- : *. . • - . ii ' -j • -? _ 

. remedies against Tenant provided by law in that situation, or Landlotd may elect, at its option, to trs.'.t 

£• such holding over as a tenancy from month to month only. ' r’ " T 


7 * ’ * • • 
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0 f 'fontal ot Nil, and nay affix to any aoitabla parte of tha premaes a notica for tease or aala thereof. 


It is intended that th* rent ar.d additional rent provided for harttn shall be an absolutaly net return io 


Landlord for tha term of this Leasa, free of any expenses or char|es with laspact to tha devised premsies. 


This Lease contains the entire agreement between the paittes as to the premtses and shall not be 


ri #■ ENTIRE 25 

•-Agreement 


modified ' in any manner except by a.v instrument io .writing executed by .the parties or their respective 


NOTICES 26. ^’Any notica, bill, statement, or communication which Landlord may desire ot ba required to give to 


Tenant, shall be deemed sufficiently given ot rendered if in writing, delivered to Tenant personally or sent 


ar.d of the giving of such notice or communication shall be deemed to be 


rendition of such bill or stJte.r.e.i 


the tioe when the sate is delivered to Tenant, mailed or left at the premises as iierein provided. Any 


emfied mail addressed to Landlord at the 


notice by Tenant io Landlord must be served by iegistered_or c 
address 'hereinabove set forth or at such -other address as Landlord shall designate by written notice. 


SIGNS 27. 1 Tenant agrees it will not erect or cause to be erected any signs, notices or advertisements upon the 
demised premises or affix any such thereto, unless the same shall be erecteu and elf'xed according to law, 

of the dimited premises specifically 


local regulations and ordinances and advertise only a business or use 


_. m EOR SALE" 23. Lmidlord may, during the term of this Lease, at reasonable times and during usaaj business hours, 

“ AND “TO LET" . ~ ' ’ r - ” ” - ~ . * •• * " ts." '* . r • . - 

v‘ SIGNS enter the premia*! to view them, and except in case of renewal or extension, may, at any tine within two 

'• ^ " Vs. •- ‘ * . - 

•- i i. — . ,l . ,k. ««,uU nf tha anarifiad lira show th* nnmiiH to others for the purpose 


•* by registered or certified mail addressed to Tenant at the demised premises or at the last Vnown business 

*. ,^'ai ' ' »a , mm ■- mm • Y ^ ^ -w ai^ 'a * •« *• •• •* •• • ^ 

address of Tenant or left at either of* the aforesaid 'pieces addressed to Tenant, and the time of the 


authorized by the provisions hereof and Tenant’s Direct Dealer Agreement. Tenant shall not erect *n> sign 
that by reason of its weight or sue might damage the demised premises, nor shall Tenant paint any signs, 
notire: oi advertising enthe exterior wal.s of the building or tuildrngs without Landlord s written consent. 
Signs placed on the premises by Tenant shall be temoved bv it not later than the expiration date of this 
Lease or any sooner termination thereof, unless Landlord and Tenant agree otherwise, and upon removal 
of any such signs Tenant shall restore the demised premises to their original condition eseept for reason- 
able wear and tear. ... 

QUIET 28. Upon paying the rent, additional rent and other sum or sums of money and charges as herein 

ENJOYMENT , . _ 

provided and upon performing nil cf the covenants, conditions and agreements aforesaid, on Ter.an. s part 

to be paid, observer* and perform' d. Tenant shall and may peaceably and quietly have, hold end enjoy th* 

demised premises for ths letm aforesaid, eubjrc'. however, to the terms of this Leu.:e. . 



.— ■* •• » • ■* . . .■ .* . » . - - . ... _ 

■j.-'T.. ~ •.* •.: • . - 

v.. »• l\ • • . * • - r • - • . - - * ■ - • 

• • • k • - * - s*« •• * • • i ' ■ • - " . A rfl "1 -* •— • • s • • « •% r ‘ «^* 

. «* • — , -*■» • *• r ^ .. Xl*V s.'«* w .■ • « 

^ •c* **.■* • . « ~ ' * •* .. • . •. " _* ■*■;*** *r*.y- • tT-- •! * • . 

- ^ jit • - ' * * • , » . * — *»** •* * . — . •— • • ■>. .V 


- . SECURITY 29. • (a) Tenant haa this day deposited with the Landlord the aum of S _ C. 02C.00 

DEPOSIT 

v.- • . ; . V " aecurity for the f jII and faithful performance by the Tenant of all of the terns, covenants and conditions 

\ tb * Te "® B, ’ B P ,rt t0 k* performed, which said aum shall be returned to the Tenant within thirty (30) 

th * ,lm * f ' 1Cd “ *"* , *P ,,,,io ° ® f ,h « «•»"> herein, provided the Tenant has fully end faithfully 
e ^ i,J . ° ut *“ ,h * “Wvwanta and conditiona on hia part to be performed, la the event of default bv 

,e,peet 10 “* of ,he te ™ , - covenants, condit.ons or previsions cl said lease, the Landlord 
,eU ‘‘‘ *“ or •"» P* rt ® f “»• aecuuty deposit in payment ^/any expense incurred by 
!? d ! 0,d . “ ° f any . 0,,,ttlt b r. Tenant - «« Landlord's option, the deposit be retained by' Land- 

-•"* -*? * hoU . or P*rt‘«l liquidation of damages suffered by Landlord by reason of Tenant's default. The 
the Mcu,,ty ®* P»«U®» t® the original Tenant, tegerdlasa of any assignments 

® f .* he Wi,hia lea,e ' ln th * • h ‘ ence 0( •"> d,nc * satisfactory to the Landlord of an assignment of tie right 
, ~ x - to receive such security or any part or balance thereof. • \ ■ " ? • 

; ..T-. • •>7’.' Pl^-; 

;jXiXTXr.*yv- . 0,he,ui * e squired by state or local law, ordinance or ruling. Tenant sbsll not bo entitled to 


.-{^.SUCCESSORS _ Except an otherwise providea here n. the terrs and conditions of this Lease shall inure' to" the 
vi* L;'AND AaSIGNS , • - - .• . 


vi waaiwna • • ■ • *• 

f— “"C »>« bin^tof upon the parties he.eto and their res f ective lci:a, representatives, successes 

3 i \ U .*‘ * ht,U «'"•» ®"y P«rt of th:s Lease is illegal or urenforcwMe'in any state or other 

1» 1 'i | c«n>ody having jurisdiction', such part or parts of the Lease shall be of' no force and effect in that 
, .•£%' •. . *'.*** O' political body in which they are illegal pnd unenforceable and thia Lease shall be treated as if 
— .>r.: * och PMt ot part* had not oeen i tarried.' .**' " 7 -* LT» i.' r . 

•*• •• v- r •' - %-? 

WARCIMAL 32. The marginal r.otes are inserted or.lv as s matter of convenience and for reference end in no wav 

'• ".j.: • NOTES • 7 

• ’. dofine, limit or describe the scope or intent of this Lease nor in any way effect this Lease. Words of eny 

... t« nd * T •" this Lease shall be ,ield to include eny ether gender and words in the singular number shall be 

held to include the plural when the sense requires. 

I 

In WITNESS WIIERFOF, the parties hereto neve executed this agreement in peraon ot by a duly authorized 
officer. 


WITNESSED BY 


LANDLORD CHRYSLER REALTY CORPORATION 
BY 

mm ••• epaawarY'* —a... 

*-P# lt« Vaa A X *a. • | Vi.« 

ITS Vice-President 

tenant r»rcTi:r: v-rx*2z, r • 

BY: l ... 



IN TESTIMONY WHEREOF. I hive hereunto 


subscribed 


my neme end affixed my official seal 

. - ^ ^ y | •• .. • •» # 


the day. and year Jett*' aforesaid 

'•• '—'fC”— 'C'"*-' ’ •' •"* / Ml’ 


M>- CoaDuraicn expire! 


ur'vtjA 


'.TENANT -‘CORPORATE ACKNOWLEDGMENT 


STATE OF 


COUNTY OF 


BE IT REMEMBERED that on this 


before 


me. a Notary Public personally came* 


^^••ten.nt herein, 'and aihnow, edged as Jaxch office, _tl..rhe did u, 8 n'the eimp'an'y Vn^i H the'fc 

^• inat^n^d that ^ ^nins of.tV ^me 

C r -.’.. company for the uses and purposes Iberein mentioned, 


yr.Pl TESTIMONY WHEREOF. I have hereunto 'subscribed 

.1 *. .*—..• ~ "... 

the day and year aforesaid. . — ~ ' ‘-T--’' ' 


my name a.id affixed my oliicial seal 


Notary Public 


My Commission expires 


--'.~r:I -Notary Public ... .. 


• ' • i »V- T’. 

CORPORATE OWNF.D PROPERTY ill* 

*. ACKNOWTEDGMENT - LANDLORD BEING A CORPORATION * ' • 


STATE OF MICHIGAN ) ‘ 

)ss 

COUNTY OF OAKLAND) 

BE IT REMEMBERED that on this 

19 f—. , before me, a Notary Public personally came 


. day of ...... 


. Vlce-Preaident of Chry.le, Realty Corporal, on. Landlord herein, and acknowledge as such officer that 
he did •Ige the company 1 ! name to the foregci-ig instrument and that the signing of the same ia the duly 
authorised and voluntary aci and deed of aa,d Comply for ,h. uaen end purpo.e. ti^iin —otson^. * } '?• * 
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A • ‘ 

• .9\ - . 


I 


EXHIBIT "A" 


LEGAL DESCRIPTION 

r 


• • • i 

• I 

.. \ 


•» • . 


ALL that certain plot, piece or parcel of land, with the buildings 
and improvements thereon erected, situate, lying and being at 
West Babylon, Town of Babylon, Suffolk County, New York, bounded 
and described as follows: . . 

BEGINNING at a point on the southerly side of Montauk Highway , said 
point being 150.01 feet westerly measured from the corner formed 
by the intersection of the said southerly side of Montauk Highway 
the*westerly side of Bergen Avenue; running thence S. 16 
22’ 35” E., 544.08 feet to the land now or formerly of Bulk; 
running thence S. 62° 20’ 40” W. along. said land now or formerly 
of Bulk, 88.90 feet; running thence S. 31° 15’ 30" W., still 
along said land now or formerly of Bulk, 121.10 feet to a point; 
running thence N. 16° 52’ 40” W. along the land now or formerly 
of Fifor, Brewer and Meredith and Springer, 364.09 feet to land 
now or formerly of Schwartzberg: running thence N. 66 43’ 40" E. 

along said land fo/merly of Schwartzberg. 0.19 feet; running thence 
N. 15° 37’ 50” W. Still along said land formerly of Schwartzberg, 
and land now or formerly of Tremasco Corp. 214.22 feet Q to the said 
southerly side of Montauk Highway; running thence N . 82 38‘ 30" 

E. along said southerly side of Montauk Highway, 210.00 feet to the. 

point or place of beginning. 1 

... /•» ••»*»•. . 


• ' «* 

L* 


*1 *• 


, • . . w . 

. * w ' \t I 


• <• , 


•• • . 
*• ••; ::.y 


. < 


\ 


r • 


• • 
rv. • 


• J • 


*'• S. u^cc!: 
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*XHIBTT : «B" 


Dealer rcciliiic- Calcs 


f •. 




Centex* Lizo 


Deal Estate ' - ~ 

' • °°“ ral Cilices Clewaai 


.ACILin 

••■•••«• .... “•»•< • 
**.■•■* Ai/Z±. m l h x.J •«jr“ 

| •*•••* • v V • • 

• •- • 1 * 

# - . . •• - •••-•—. , • 

W*r&ss% convert,., 0 . '.• •■' 

• -C«:e;:t Cor .* the attorr-**/ -o- P,‘_ 

— *•*• Chanted oi-- -ti— •- -j. ' *.■..... die Cit- o <• .... • 

. . wvijec s*Y%c*2£S?| :?:.r pciS& 0 * •’ 

^•*•.■5* |. M M M , ’’‘••••C.w.v*, ’They '•--.4. j , 

. thc-r^iic'r”; MSS. aws ?o‘^vot-o =t ° 

, «*, ,,, lou a=-^r 

Althon-h the ... . -*-* • . ' :* ... , 

, Cis*ysl or represent- *’ od ’ ia uacontf it lens'* • . - 

*. Doseii oj certain reprcccntciio-s 

. «Mlts flJ ? oa - a * hearing .held os Cc^ohe- -7 

•• I *v w-O , 

1 • j n a« . . • • > ; ■ . 

K l °. D ® c « ! v/oro^iaJi^^^ o &r:iV;1 r co submitted 
trcsld be cade. d °- / ainor clicn^cs 

«• .. . 

=. mi iichto wbm - co ln . 0 ^ prc . ;1: . 03> 

. S * *”* t;culd * “ »*IU. Men. ?yot „. ■ ' ' " V •' 

Da the vest aide c* . . , , 

ia the service ares vouljTbo^'X f fc ° c:ily Liadovs 
5 ** ~^ 1X shut. 

B«iitUrbS^? C T/CUld b ° ^^cted ia residential 

r r-i '. .. _ • * »t;jV 

p:*onir.cs sr.d no r-‘«c- coi:tyc tcd or. tbe , 

cveiesbic. - C - U ~? «S»ir v/ori:, <r at 2ll 

7 * £ rcnco will be construe- -d on V * N ”V 

IJjCy-'rty adjoining real?"--?? r ;n " * n “ rt of the 
• v/,n hes or adjoin in;; r csi7* £:::J tI:o 
to bo coastractcd vou 1 d ‘ - " t * :c typo or ioscc 

ccnenrrcsce by the CJbJott 

D# Jis'i: v;ill s 0 .. — .... . . 

-w -w^oveti frea the oi-cn*-, - . 

• w wj*uCC t.ooM»» . , 

Corporation r re:: ro -^ 2o ‘ * 
. ; .;o ctnrfitiea*; ia tbo'lJ*-^- £ ‘*vl:ablo to iseS—or 

“ Cai?OMt4081 aad t£e ^ 


fiOy 2 a 

^ -w .V 

*••'• v. /.• .: .’ r. «. 
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SUPREME COURT OP THE STATE OF HEW YORK 
COUNTY OF SUFFOLK » 


CHRYSLER MOTORS CORPORATION, 

Plaintiff, 
- against - 

FRANK WICKS and ELIZABETH WICKS, 

Defendants. 


Index'No. 

* ^ / 
^ 13369 I j&r 

: ^complaint 

a. O' — 1 


The plaintiff above named, by Kelley Drye 
Newhall Maginnes & Warren, its attorneys, for its complaint 
to obtain a Judgment herein declaring the rights and legal 
relations of the parties to this action in the respects 
hereinafter set forth, respectfully alleges upon informatioi 
and belief: 

1. The plaintiff, Chrysler Motors Corporation, 
is a corporation duly organized and existing under the laws 
of the State of Dclav/are and is authorized to do business 
in the State of New York for which purpose it has an office 
and principal place of business at No. 200 Park Avenue, 
County, City and State of New York. 

2. That the defendants are the owners of all 
that certain lot, piece or parcel of land situate, lying 
and being at Port Jefferson Station, Town of Brookhaven, 
County of Suffolk and State of New York bounded and des- 
cribed as follows: 

BEGINNING at a point on the westerly side of 
Tcrryvillc Road where some is intersected by 
the southerly side of premises herein and land 
now or formerly of Karl; 


I 
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RUNNINO THENCE along e&ld last mentioned land 
and land now or formerly of 0. B. Davis , Inc. 

Horth 84 degrees 12 minutes 53 seconds west 
379.85 feet to the easterly side of Nesconset- 
Port Jefferson Highway's 

THENCE along the easterly side of Ttesconset- 
Port Jefferson Highway the following two courses 
and distances! 

.N 

(1) Northerly along a curve bearing left having 

a radius of 3891.72 feet a distance of 412. 6^" 
feet to a monument; ,<y 

(2) North 4l degrees 28 minutes 00 seconds*' east 

86.07 feet; & 

THENCE South 65 degrees 22 minutes 15^seconds 
east 89.44 feet to the westerly side of Terryville 
Road; 

THENCE South 07 degrees 42 minutes 07 seconds 
west along the westerly side of Terryville Road 
363.94 feet; to the point or place of beginning. 


3. That on or about the 16th day of July, 19^5* 
the defendants for a valuable consideration granted an 
Option In writing whereby they did give and grant to the 
plaintiff, among other things, the exclusive right and 
option to purchase the above described property. A copy of 
said Option is annexed hereto as Exhibit A. 


4. That on or about the 13th day of August, 
1965 , the said Option was amended as set forth In the 
Option Addendum signed by defendants, a copy of which is 
annexed hereto as Exhibit B. The said Option Addendum, 
among other things, recites that plaintiffs purpose for 
purchasing sold property is to erect a new car sales and 
service agency thereon, and provides that the plaintiff 
shall have a period of one year to obtain the necessary 
governmental authorization to permit its intended use of 
said property. 


- 2 - 
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5. That thereafter plaintiff duly exercised its 
option to purchase the aforesaid property and the defend- 
ants thereupon became obligated to transfer and convey to 
plaintiff the said property, closing of title to be con- 
tingent upon plaintiff a obtaining within one year the 
necessary governmental authorization to pemlt its intended 
use of the subject parcel* 

6 . That the defendants have refused to allow 
the plaintiff the agreed upon time within which to obtain 
the necessary governmental authorization for the intended 
use of the aforesaid property and to cooperate with plain- 
tiff in obtaining such authorization. 

7. That in breach of their agreement defendants 
have unilaterally fixed a closing date for December 2 , 1965 

and advised plaintiff that unless it closed tl'ile on that 

y 

day, they would declare the agreement null\and void. 

*s* r 

8 . That it is essential to'^he preservation of 
plaintiff's rights, that a declaratory Judgment be entered 
in this Court, pursuant to Section 3001 of the Civil 
Practice Law and Sulea, declaring that the plaintiff has 

a valid and existing agreement to purchase the aforesaid 
property and requiring that the defendants cooperate with 
plaintiff in obtaining all necessary governmental authoriza- 
tion to permit plaintiff's intended U6e of said property 
and that plaintiff have such time os may be determined by 
this Court to be reasonable within which to obtain such 
authorization. 


- 3 - 
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9. Plaintiff has no adequate remedy at law. 


WHEREFORE, plaintiff demands judgment against 
defendants as follows 1 

1» That the Court declare the rights and other 
legal relations of the plaintiff and defendants in the 
aforesaid property by reason of the written Instruments 
annexed hereto as Exhibits A and B and the exercise by 
plaintiff of the Option to purchase set forth therein; 

2. That this Court declare that the plaintiff 
and defendants have entered into a valid and existing 
agreement of sale with respect to the aforesaid property 
and that it order and direct the defendants to cooperate 
with plaintiff in obtaining all necessary governmental 
authorization to permit plaintiff's intended use of said 
property and grant to the plaintiff such time as may be 
determined by it to be reasonable within which to obtain 
said necessary governmental authorization; and 

3 . That th > plaintiff have such other and 

& 

further relief as to this Court shall seemtnecessary and 

. Si '** 4 

proper in the premises together with thh;costs and dis- 
bursements of this action. 


Datedt New York, New York 
December 1, 1965 

KELLEY DRYE MT .HALL liAGINNES & WARREN 
Attorneys for Plaintiff 
Office and P. 0. Address 
350 Park Avenue 
New York, New York 10022 
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hml^, cited the 

"Grantor” far and in consideration of the sum of One Dollar (SI. 00). the receipt and adequacy of which 

la hereby acknowledged, hereby gives and grants . . /. i 8$.9£f. . .P.°n?.r 

hereinafter called the "Grantee”, or assigns, the esclusive right and option to purchase on or before 

ft* -tv(SO) 

d *V* f,0,n ,h# <*•*• *»•»•<* «>»• following described real estate and property, situated In the 

town , 

cTtytt...r.nc!fb*.7.en County of ...Suffolk .state of .Hna.Xork,. 


to wit: As shown on map of the saiu premises, which was taken from 
survey prepared by Hawkins & Webb July, .1957, and which survey the 
premises are sold subject to. Subject to covenants and restrictions 
of record, and zoning ordinances of the Town of Brookhaven. 


together will all improvements and appurtenances and 


on the following terms and conditions: 

1. The purchase price shall be $..126.,.?.QCU0Qll cash ajcfrme of closing, based on an allocation 
between land and improvements, if any. to be determined-^nor to closing. Closing shall take place 

34 Willis Avenue, Mineola y , New York, 

at seep of at such other place as 

' ■ 

Grantor and Grantee agree, within thirty (30) dav&after this Option is exercised or within thirty (30) 
dsys after the condition contained in Paragraph 4 is satisfied. 


I 

I 

! 

i 

■ 

i 


2. gerund j& s g mi trctiaaiatE ageusia sc esnagstsatflioah 

trr G metee-epeigjjifr Btjg lmu i jr rj-?Arr.ni7 j - ^ i T'it anrf-r-Trerr.-.K'n< m*ir r^~*^ ”*~' , n?| r/^r-i.r ff^ 7 ;f^;_ 

feegilrccflHdaasgscugiiPO OT scTtrj cu ec a g v.iM i u i i ucgacfcttsgg&s. In the event that title is 

not good and marketable, then, at the option of the Grantee, title may be taken in its existing condition 

or this Option may be declared null and void, whereupon the consideration paid for this Option is to be 

returned to the Grantee. Grantor will convey title to Grantee by a good and sufficient recordableyiVax- 

barqain and sale 

XX-ht'MyP cc d< f' cc an< * clear of all liens, restrictions, easements, and encumbrances other than taxes 
for the current year. 

3. The Grantee shall have the right during the period this Option is in effect to enter upon said land 
and to make test borings, surveys, studies or for any other purpost commensurate with ascertaining 
the suitability of the lard for Grantee's purposes. Grantee shall hold Grantor harmless from any and all 
liability or damages which Grantor may sustain by reason of any entry on said land by Grantee or its 
agents. If this Option is not exercised. Grantee shall return said property to Grar.tor in the same con- 


dition and status as it was in at the lime this Option is executed. 


fc&Q# 

x .f; 

• • • ' * f a* 
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V - “ “* — •• «- - b, to.- 

“* !4« * ».« !„ („ Mhrr «—— »| 

“■ “ ‘“ l ’ •» *"» «- *»„. 

““ 0r "“ “ - «*. c ,„- , taU 
“ .. . «>** a «. 

*"“• “ <*> "* '“•“"“i" m* (. to WN.-.tatt b. mmm6 G ,.„„. „ 


*) G,.-„ ..... .hi. condition. Tb. Grootw c— «. .. 

••fV'ntx contrff tots, and employees, in securing th> reioning described above. * ~ 


* 5 Thi ‘ 0p * iO " ,0be eXC,CiMd b * ,b * G ' a "<~ by “•‘ling written notice to Gr.ntor .1 


....19...Pftjria..Ay«nu.0../. Port Jefferson Station. x v ’ 

(Add,e ‘ s) w '• - W"“ 


on or before ..AH!!!?.** ... 

(Month) 


1st b, 

<P«e)' 


19. £5 

(Year) 


6. Except .. otherwise provided herein, if Grantee doe. no, exercia. this Option within ..id time or 

U "* *° PSy ,he " ,Hl " d 8 ‘ C,Min «- ,hen «>•« Grantee will no, be entitled to.ny refund of , he ' 
monies paid for this Option, and such monies may be retained by Grantor. 

7. Taxes for the current year are to be prorated as of the date of closing. There shall be no prora- 
Uo. of insurance premiums applicable to fire and other ‘insurance policies covering the property. 

8. Grantor and Grantee agree that any real estate or brokerage commission is , 0 be paid by the 


Grantor. 


- r. i 


9. -ki-the. even,- k» -x. .boairi r ll. ^o«^baU«b- paid lo. -it-shaU-apply-o. -• he-po*^ 


• t • 

*■*’•*• J 

•v i 


10. In case of loss or damage by fire or otherwise to the improvements, if any, now existing on the 
said premises, between the date hereof and the final consummation of sale ,f this Option is exercised. 
Crantee shall have the right to rescind this (Jpt.on and if Grantee doe. so rescind, all payment, made 
hereunder shall be returned to Crantee. or Grantee may exercise this option and complete the purchase 
in which case Grantee shall receive the benefit of any insurance .n-aceeds paid or to be p^ff, such 
loss or damage. 

10A See Rider A attached hereto 

Signed, Sealed and Delivered this ...i®t.h j a y ^ 65 

*TTKF.SSP.D I1Y: OPrrrv nn. 


OPTIO.'OR 

' I 


... 43 A* 1 

:Jx K.b ..j.Q. a*:, 
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RIDER a 


The within option in so far as the grantors herein 
«• concerned is conditioned upon the grantee delivering 
along with the purchase price a. set forth in Paragraph 1 of 
the option a stipulation of discontinuance of a certain actio 
originally instituted in the Supreme Court of the State of 
Mew York, County of New York, and upon which venue was 
changed by order of the Court to Suffolk County, entitled 
Jcf.erson Compacts, Inc., plaintift, against Frank Wicks, 
Elizabeth Wicks and Francis B. Froehlich, defendants. •* 

The grantees are further to deliver general release* 
from Jefferson Compacts, me. and Theodore Panebianco 
Individually. Such general releases shall cover and waive 

interest, if any, which the said corporation or Panebiancc 
wy have in and to the moneys heretofore deposited pursuant 
:o the terms of the contract made between the grantors and 
refferson Compacts, Inc., and also shall cover the alleged 
:laim made by the plaintiff for the sum of Five thousand 
lollars ($5,000.00) for surveys, etc., purportedly to have 
>een 8 P ent to obtain the zoning change, in setting forth 
:his requirement it is understood that it is without prejudice 

° the defe "dants' position as set forth in the answer con- 
tained in the said law suit. 

The grantees shall also deliver a general release 
from the broker, Garrahan Realty, on the aforesaid trans- 
ection. 
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OPTION ADDENDUM 


WHEREAS , Frank Wicks and Elizabeth Wicks, his wife, have 
previously executed a certain Option dated 16th, July, 1965, giving 
and granting Chrysler Motors Corporation the exclusive right and 
Option to Purchase certain property in the Town qf Brookhaven, 

Long Island, New York, said property being more particularly 
described In said Option, and 

WHEREAS, a restrictive covenant has been recorded by the Town of 
Brookhaven obligating the Grantors, their heirs, successors, and 
assigns to obtain site approval of all construction from the Town 
of Brookhaven Planning Board, and prior approval of all curb 
cuts from the New York State Highway Department, and 

WHEREAS, Chrysler Motors Corporation, the Optionee, may 
purchase this certain parcel of land for the specific purpose of 
erecting a new car sales and service agency together with normal 
accessory use, and 

WHEREAS, the Optionee may need additional time beyond the 
15th, Sept., 1965 Option expiration date in which to obtain the 
necessary governmental authorization for the intended use of the 

property described in said Option, 

NOW THEREFORE, Frank Wicks and Elizabeth Wicks, his wife, 
hereby gives and grants Chrysler Motors Corporation hereinafter 
called the "Grantee" this Rider B to the original Option signed, 
sealed, and delivered on the 16th, July, 1965: 

Notice of intention to exercise this Option by the- Grantee 
shall be by mailing written notice to the Grantor at>^9 Davis 
Avenue, Port Jefferson Station, New York, on orU&fore September 15, 
1965. Notwithstanding, the time required witjttn which "Closing" 
shall take place, however, such Closing is contingent upon Grantee 
obtaining the necessary g vernmcntal authorization to permit its 
intended use of the subject parcel. Grantee shall act in a diligent 
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manner and if the governmental authorizations are not obtained 
within a reasonable time, but in no event to exceed one year, 
then in that event, at Grantee's election (A) Grantee may waive 
this contingency, or (B) the Option is null and void. 
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Executive Committee 

Lynn Townsend, Chairman 
V. E. Boyd 
(jeorge II. Love 
R. E. McNeill, Jr. 
Raymond T. Herring 
Robert B. Semple 
Juan T. Trippe 

Finance Committee 

K. E. McNeill, Jr., Chairman 
V. li. Boyil 

Jol.n A. Coleman 
J. Richardson Dilworth 
Tom Killefcr 
George II. Love 

L. F. McCollum 
I ynn Townsend 
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Neil Ml'Llrny, Chairman 
Arkigh A. Burke 
William K. Hewlett 
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Louis U. Warren 
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OFFICERS 

Lynn Townsend, Chairman 

V. E. Boyd, President 

Vice PrcsiJonte 

W. S. Wakes Ice 
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Rinehart S. Bright 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OP NEW YORK 


SILVER CHRYSLER PLYMOUTH, INC., 


Plaintiff, 

-against- 

CHRYSLER MOTORS CORPORATION and 
CHRYSLER REALTY CORPORATION, 

Defendants . 


COPY RECEIVED 

lyDtMWannCMCMtlUlj 


? 1973 ^1 


ans eos 


73 C 853 
(Weinstein, J.) 
AFFIDAVIT 


ENTERED 


STATE OF NEW YORK ) 

) 

COUNTY OF NEW YORK ) 


Raster. 


DALE A. SCHREIBER, being duly sworn, deposes ana says: 

1. I are a member of the firm of Hammond & Schreiber, 
attorneys for plaintiff Silver Chrysler Plymouth, Inc. in this 
action. This affidavit is submitted, with leave of Court grant • a 
at oral argument on September 18, 1973, In response to the repi;. 
affidavit of Robert Ehrenbard, Esq., qworn to September 17, ..S' 2 * * * * 7 * 
("second Ehrenbard affidavit"), supporting the motions of defence. 
Chrysler Motors Corporation and Chrysler Realty Corporation (tot.-., 
together with 'ther Chrysler corporations, hereinafter "Cnrys Ic.-" 
to dismiss tht. complaint on the ground that plaintiff's cour.se. 
allegedly disqualified to act for plaintiff in this action. 

2. As I believe was recognized in oral argument, 

Chrysler's motion, viewing its impressionistic and inexact ve.* 0 '*,. 

of my role at Kelley Drye in its favor, raises serious quest! r.. 

of public policy and the administration of Justice and calls for 

a balancing of conflicting social interests. However, I do not 
believe that, despite a second opportunity, Chrysler has made, cr 

should at this point be permitted to make, t. proper evidentiary 
reoord to support its version. 
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3. While disagreeing with much of the second Ehrenbard 
affidavit, I believe that, to some extent. It begins to define the 
dimensions of Chrysler 's position on this motion. At pages 30 and 
31, Mr. Ehrenbard states that, as he sees It, my firm la disqualified 
to act as counsel for plaintiff in this case, because I allegedly 
worked on matters Involving "a broad spectrum of Chrysler Interest! " 
while employed at the Kelley Drye firm. Whatever the meaning of 
the phrase "broad spectrum of Chrysler Interests" — It cannot be 
very precise, Chrysler 's contention Is wrong (1) as a matter of 
fact and (2) as a matter of law, as will be shown below. 

(1) Chrysler's factual premise — that I worked on matters 
invfllving a "broad spectrum of Chrysler Interests" — Is Incorrect. 

In fact, as shown In my first affidavit, this affidavit and those 
of former Kelley Drye associates, I worked professionally on a hand- 
ful of Chrysler cases, and. In depth, on only two meaningful cases 
( Checker and Ezzes ) . My alleged contacts with other Chrysler case!. 
If any, were remote and on many occasions probably Involved such 
non-professional chores as adjourning motions for partners and senior 
associates In the firm. I submit that Chrysler cannot establish lt!s 

factual premise without a full and complete analysis of my time 

•/ 

records at Kelley Drye-r Only such an analysis can possibly re- 
solve the conflicting claims on the present record, about the pre- 
cise nature of my role at Kelley Drye with respect to Chrysler. 

Several pertinent Inquiries suggest themselves, without an examlna- 
tlon of these records: 


Mr. Ehrenbard cannot be serious In urging that such an analysis 
of my time records will disclose client confidences (p. <4, foot- 
note). Such an analysis Is the only check on the loose use of 
language and the self-serving references to fragments of evident 
that have characterized Chrysler's papers on this motion. 
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(a) What was the aggregate recorded tine 

reflected on my time records for all clients , . 

during my entire tenure at Kelley Drye? „ - 

• • • •» » <t. 

(b) What Is the breakdown of the aggregate 

■> . f>. 

time figure referred to In (a) above on an annual \ 
or other periodic basis? ^ . 

(c) How much of the aggregate time figure 
referred to In (b) above for each such period 
was charged to Chrysler? 

(d) How much of the aggregate time figure 
referred to In (b) above for each such period was 
charged to other substantial undertakings for non- 
Chrysler clients such as the Holmes Electric Pro- 
tection companies In the central station protec- 
tion treble damage cases, or to the client In the 
£ * C case to which I must have devoted most of 

my last several months at Kelley Drye? How does 
the time charged to such clients for such periods 
compare with the time charged to Chrysler then? 

(e) Of the time charged to Chrysler In each 
period referred to In (b) above, how much was 
devoted either to the Checker case or the Ezzes 


case, which were concededly my major Chrysler 
undertakings at Kelley Drye? 

(f) How much time wa6 charged to each of 
the so-called ’’dealer" cases and "real estate" 

-•< cases that I allegedly "worked on"? 

(g) What were the matters and Issues worked 
on, as shown on the time sheets? 

Only answers to these questions and others can supply the hard 
evidence that Is lacking and that Is necessary to prove the broad 
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factual premise underlying Chrysler *s motion.!/ Indeed, It would 
I be most surprising If the Kelley Drye firm has not already made 
| precisely such an analysis ~ it has an accounting department and 
other facilities to do It, as Chrysler also undoubtedly does — but 
| presumably has concluded that disclosure of the results would unde, 
mine Its position. I do remember that at salary time I was told 
that my time records had been carefully analyzed as an Important 
part of the firm's evaluation of my performance. 

(2) Even accepting Chrysler's factual premise, such a 
showing - especially In the context of the present case of a 
| young associate who for less than three years was employed at one 
of .the country's largest law firms, which represented some of the 
nations very largest Industrial corporations - cannot give rise 
[ to disqualification In absence of a showing of a substantial rela- 

| tlon8hlp between «y Prior work at Kelley Drye and the present case 
(Plaintiffs* Memorandum In Opposition, pp. 18-20). 

The likelihood of the use of confidential Informa- 
tion - indeed the possibility of Its existence ~ In this case car 
only arise where there Is hard proof, utterly lacking here, of suet 
a substantial connection between my work at Kelley Drye and the 
| present case. Absent such a showing, there Is no basis for pre- 
suming any use of confidential information In this action. I 
submit that no public Interest is served, and many public Interest* 
are disserved, if Chrysler, the nation's fifth largest industrial 


1 / 


that ha in P fh! n !i ff ' S position is clear on this matter, I submit 

tabllsh • X*? SUCh Pr °° f ’ Chr y sler has failed to es- 

Case or ’ at least * that the Court , In the ; 
mff , alscretlcn . may find Chrysler's failure to sub- I 

mlt such proof, on the basis of the entire record on this motion' 

“ i“* *“">««« »«!• for denying It. motion. In any ! 
.? nt y before Chrysler is entitled to rely on any information 
reveaie 5 i" the time .heet., all of 
should be produced for Inspection and copying. 
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corporation on Fortuny no . t „„„ 

Industrial corporation. "‘tlon'a 500 

~ » their choice 0^.“ ^ ^ ** «~~ 
especially l„ Wew circumstances Of this 

:ng t0 Mr. Hammond , ^an ^xperl Ulterl ° r m ° tlVe °' atteraPt " 

-yer. from representing Chrysler de 1 ^ ^ 8U ° CeaSfUl ^ 

f a11 d0oeatlc automobile dealers ln ' ^ C ° mPrl8e ^ ^ 

ers in the nation. 

latlonshlp between the ^ * “ Ul>Stantlal 

a the present case Mr rh “° rke ' 1 “ lt,11, > r Dr « 

>!""» that I "worked" on d 5) 

' Very i££H£s presented by the m 8 t t ^ "" 

y me Instant case " tv^s, 

[ sepulture »_ lf T ... Thls suggestive 

eler” case, such "case" iuLZZ. 0 " " " rMl cas ' °f a 

sented In this case Presented the same "Issues" I 

* — - f .ct - — 4 

-* - — - - le mp^t z:r : detau bai °" 

o “Clglnal affidavit, ») I y dl!cl ° s « 1 

eetes or client personnel, or pZ!Z“! ““ lntar '' 1 '” 

" *" - - .a nor d i d ’ "‘ ftlng °' 

“d by other attorneys in 056 " hlCh " ere , 

1 ralse * ny or tha — Z2 llZrlZZ ™ depari " 

6 * But before dealing with f h. 

ragmentary biased h S<? Ca3es * 1 must Point out 

ler has usid i„ d e «« 

auch abstract and'iT 61 " 6 ^ 011686,1 r ° 1<! ^ case5 - I ! 

'artlclpatlon" Chry.r'T* “ ' Wlt6d ° n "’ " lnvol ved" cr 

- - ^ ^Trrr rr tp stata “> 4 

®* (b) whft t my alleged "work)" 
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or "involvement" consisted of. and (o) whether my allege* work was 

minor a. compare* to that of the ..nlor ao.ocl.te. and partner. 

»ho ha* principal re.pon.lblllty for the matter. I know that at 

l.aat one or feasibly two of these cases, «, allege* "work" con- 

slsted of adjourning a proceeding for the attorney handling the 

<=»«. I assume that much of my alleged "work" was based on minor 

entries on time sheets and elevated, by unfair use of characterl- 

satlon in Chrysler', present motion, to the Impression of Intense 

involvement. I submit that the very ethical precepts Chrysler 

ostensibly desires to enforce by this motion are debased by such 
tactics. 


So-Called "Real Estate" Csspr 

7. Since the present case Involved a lease of a Chrysler- 
owned dealership facility. Chrysler argues that the present case 1, 
a "real estate" case and that therefore Chrysler may show a sub- 
stantial connection between my previous work and the present case 
»y referring to any "real estate" case that I allegedly worked on I 
While at Kelley Drye. The fallacy of this contention 1 , shown by 
the cases Chrysler has relied upon. 

(a) Chrysler v. Estree: The changed description of this 
case In the second Ehrenbard affidavit (p. 22) as compared with j 
that in the first Ehrenbard affidavit (p. 6) - after reading the | 
affidavit of Hugh «. Baum, Esq.. the former Kelley Drye associate ' 
who spent many hundreds of hour, on that case, submitted by plain-' 
tiff - discloses the level of tactics employed by Chrysler on j 

this motion. Although Hr. Ehrenbard persists In claiming I was j’ 

Involved (p. 6) In this case, he does not state what I did, how j 
much tl»« I spent, or Indeed whether I ever read the file. What 
probably happened with respect to this case was that Hr. Baum may 
have asked me a question. In a vacuum, and said that I should charge 
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the time to the Eatree case on my time sheet. 

f b) Polk v. Cross & Brown : Chrysler' a reference to the 
second and final Chrysler "real estate" matter that I allegedly 
"worked on" must represent the low point in its attempt to con- 
trive facts. Chrysler was not even a party to this case. In this 
case, the endorsed complaint in the Civil Court, brought by The 
Legal Aid Society, seeks $1,300 for the plaintiff, who claims to 
have been wrongfully evicted from an apartment at 952 Eighth AvenuJ 
New York, New York. As part of my efforts to obtain data for this 
motion, I spoke to Steven J. Stein, Esq.,V a former Kelley Drye 
associate now with the firm of Proskauer Rose Goetz & Mendelsohn. 

He stated that while at Kelley Drye he worked under the super- 
vision of William S. Keating, Esq., then a senior real estate 
associate at Kelley Drye, on the defense of landlord harassment 
and related matters with respect to the Circle Hotel, which appareit 
ly was then owned by Chrysler-Manhattan, a Chrysler subsidiary. 

While he was not sure of his precise involvement in the Polk case, 
he stated that he believed that the plaintiff was a welfare client 
who had resided at the Circle Hotel on Eighth Avenue and claimed 
that he had been fraudulently induced by Cross & Brown, the managlig 
agent, into leaving the hotel. Mr. Stein stated that he did not 
remember my being involved in this case or any other Circle Hotel 
matter. My only hazy recollection is that I was sent down to 
adjourn a motion or hearing on this case. 

So-Called "Dealer Cases" 

8. Chrysler's efforts to show my involvement in "dealer 


V 

affidavit h ?r t0 me that he would be ha PPy to submit an 

aiiiaavit, if it were necessary. 
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cases" compares with its showing on "real estate" cases. 

^ Bayslde v. Chrysler : Of this case, apparently broug] 
in 1961 long before I Joined Kelley Drye, I have not the faintest 
recollection. I am quite sure that I never read the complaint 
(until I examined the copy submitted with the second Ehrenbard 
affidavit) or any papers in the file. It is possible that I eithe 
adjourned a motion on this case or went to Court to call "ready" 
on a motion in the old motion part in the Southern District. Agair 
Chrysler has failed to specify what my alleged "involvement" was 
and how much time, either absolutely or in relation to others, 

I allegedly spent on this matter. 

(h) Long Islan d Motors. Inc, v. Chrysler : My non- 
involvement in this case had been previously explained, both in 
Mr. Gurney's affidavit and my previous affidavit (pp. 11 , 14 ) , 

While in his second affidavit Mr. Ehrenbard persists in his inaccu- 
rate characterization of my alleged "involvement" in that case, he 
fails, once again, to give any particulars. This failure of proof 
cannot be dismissed, as Mr. Ehrenbard attempts to do, as "totally 
Irrelevant" (pp. 5-6). 

Rocco Motors v. Chrysler : Despite the contrary con- 
tention in the second Ehrenbard affidavit (p. 20), my initial affi- 
davit and that of Mr. Gurney fully disclosed the nature and extent 
of my work on this case. As Mr. Gurney stated (p. 2), I wrote a 
research memorandum for a motion made in this case to dismiss under 
the statute of limitations. After receiving my memorandum, Mr.' 
Gurney drafted motion papers. I may have seen a draft of the 
limited protlon of the supporting legal memorandum dealing with 
the statute of limitations. Apart from my limited participation 
in this single dealership case, what is particularly important here 
is that the case dealt with Chrysler's discontinuance of the DeSotcl 


- 8 - 


i — asa> mm * * * — ■ „— — m b— 


436 a 

in I960 - 13 year. ago - and could not possibly be relevant to 
this case In any manner. 

i 

(<J) Otter Dealer Cases: Unable to show that I partlci- 1 
pated meaningfully In any Chrysler "dealer" case, Chrysler then, \ 
using six pages of the second Ehrenbard affidavit and about one ' 

inch of exhibit., note, that the Kelley Dry. firm .a. Involved in 1 

other caaea to vhlcb automobile dealers .ere a party during my i 

tenure. It 1 . not claimed that my time sheets showed one minute 

of time spent on any of the.e caaea. Mr. Ehrenbard assumes that 
hy some osmotic proc.s. I learned about confidential matter., or ! 
not ao confidential matter., on the.e case,. However, this assump- 
tlon-ls wrong and completely unsubstantiated. . If anything, Mr. I 
Ehrenbard 's reference to the many cases handled by Kelley Drye In 
which I admittedly had no Involvement indicates that the Kelley i 
Drye firm was a large Institution and that even the approximately ' 
fifteen-man litigation department was compartmentalised when It ] 
came to specific litigated matters. 

The Allied Hammond- 3chrelber Collaboration 

9. Mr. Ehrenbard in his second affidavit, after com- 
Pletely omitting the subject In hi. first affidavit, attempts to 
overcome the complete absence of any relationship between my work ! 
at Kelley Drye and the present case by referring to the fact that I 
before Mr. Hammond Invited me to form the firm of Hammond * 

Schrelber In August 1970. Mr. Hammond was designated as "of counsel;" 
to me In an action filed on December 5, 1969 In the United States 
District Court for the Southern District of New York entitled 
£carlman-et_al=-V. Markin et al , Apart from Mr. Ehrenbard ■. failure 
to mention this case In hi. first affidavit, any reluctance that I 
might have to mention It stems primarily from my desire not to relate 

I 
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circumstances that I believe might embarra.e Mr. Ehrenbard or 
Chrysler any rather than retired to meet the Issue. ral « a on 
this motion. 

10 . I had intended to represent the plaintiff m the 
JSSSlman case alone. After meeting Mr. Hammond in November 1969 
under circumstance, that ..re related previously m „n. 0urn . y ., 

affidavit (p. 3 ) - 1 asked Mr. Hammond if he would act "of counsel' 
in this case. Our purpose ...'clear and completely lacking In the 
malignant motivation that Chrysler would Impute to It. We merely 
wanted to determine. If .. could work well together. This 1 . the 
only matter that worked on prior to the formation of our firm 
in August 1970. During the entire time, my office, were In White 
Plains and I did 951 of the work on the case. 

11. Mr. Ehrenbard attempt, to make something of the fact 
tnat the stipulation of discontinuance in the Long 

case was filed on November 28 . 1969. while the Pearlman complaint 
-a. filed on December 5 , 1969. However, the fact Is. according 
to Mr. Hammond, that the Lon^IalandJJotor. case' had been settled 
in principle long before November 28th and It took until that date 
to implement all aspects of the settlement. 

12. Although Mr. Ehrenbard carefully steers clear of his 
Personal role in the IWlnan case (p. 16 ). the fact is that he 
and I on more than one occasion discussed the relationship of the 
posltlonataken by Checker In the Chrysler cast and the Pearl, ..an 
case. Indeed, on October It. 1970 , Mr. Ehrenbard put at m, dis- 
pose! Chrysler', sultpaper. 1 „ the Checker v, Chrysler at Kelley 
Drye's office for about seven and one-half hours. After I completed 
my examination of these documents, I conferred with Mr. Ehrenbard 
in hi. office. Among other things, he stated to me that he could 
not see any dangers for Chrysler In our cooperation because we had 
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1 .united ourselves to exchanging documents on the public record. 

He then did not object to my having represented the plaintiff in 
the Pe arlman action. Mr. Ehrenbard then agreed to copy a portion 
of the sultpapers in the Chrysler case that I desired and I left 
with him relevant sultpapers in the Pearlman case. The next day. 
a messenger from Kelley Drye arrived at our' firm with the copies 
that I had requested and the sultpapers in the Pearlman case that 
I had left with Mr. Ehrenbard. . Indeed, my subsequent Inspection 
of the public files in the Chrysler case indicated that Mr. Ehrenbi 
signature appears on a request for production of documents seeking 
the very documents from Checker that I had shown him as being 
exhibits to answers to interrogatories in the Pearlman action and 
that he had presumably copied before returning them to me. 

13* 1 Relieve that, until his clients' self-interest dic- 

tated otherwise', Mr. Ehrenbard saw no impropriety in my or Mr. 
Hammond’s role in the Pearlman case. Apart from our cooperation a* 
notet ibove, after the formation of the firm of Hammond & Schrelber 
(an announcement of which was s$nt to Mr. Ehrenbard and other Kellej 
Drye partners and associates) and after the commencement of the 
P_ e _ arlmar. action, I was invited to two major Kelley D"ye social func- 
tions , one of which was a testimonial dinner for John W. Drye, Jr., 
Esq., Kelley Drye’s senior partner, commemorating his fifty years 
with the firm. 

14. In July 1972, almost two years after my conference 
with Mr. Ehrenbard, as counsel in the Pearlman case, we served 
subpoenas on General Maters Corp., Ford Motor Company, and ChrysleJ 
Corporation. General Motors and Ford Rave us the information de- 
sired on eve of trial, Chrysler resisted, asserting my alleged 
disqualification. Because the pressure of tri.al did not permit us 
to press the matter and since Ford and General. Motors supplied the 
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Information that Mas basically required, no motion was made agalnaf 
Chrysler. However, Mr. Hammond wrote a letter to Mr. Ehrenb&rd 
denying the asserted basis for disqualification and calling his 
attention to, among other things, his cooperation with me. Mr. 

• * * a, - \ 

Ehrenbard never responded to this letter. 

15* The claim that Z used Chrysler's confidential Infor- 
mation In the Pearlcan suit Is ridiculous. This suit was not 
against Chrysler, but against a party who had sued Chrysler. The 
suit was based primarily on what appeared In Checker's annual 
reports and SEC statements. Incidentally, the plaintiffs (others 
Intervened after the action was commenced) received a Judgment 
base'd, not on the claims mentioned In the Ehrenbard affidavit, but 
on prices at which taxicab sales were made by Checker to a related 
company In which Its management had an Interest. 

16. It appears to me that Mr. Ehrenbard' s desire to 
mention the Pearlman case — which Is the principal new element 
added (aside from argument) In his thirty-three page reply affida- 
vit — shows what high priority he (and presumably Chrysler) place 
on disqualifying Mr. Hammond from representing Chrysler dealers. 

The present case Is small, and, as seen, wholly unrelated to my 
work at Kelley Drye. The many hundred man hours that have been 
spent by Chrysler on this motion belles Mr. Ehrenbard 's claim that 
Chrysler's "motive of seeking In fact to disqualify not Mr. Schrelb 
but rather his partner Mr. Hammond B,# ls totally Incorrect" (p. 3D* 
The transparency of Chrysler's motive shines lustrously through Its 
reply brief where It states hypothetically that "If Mr. Hammond 
were now to leave his partnership with Mr. Srhrelber and form a 
new firm with somebody else, that new firm would only be rebuttably 

| 

presumed to be using confidential Information In any suit against 
Chrysler brought to It after dissolution of the old partnership***" 


(p. 19). 
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17. Mr. Ehrenbard's ready willingness to condem Mr. 
Hammond for Inviting me to Join him In partnership In August 1970 
Is wide of the mark. It Is premised primarily on his contention, 
no dcubt formulated with a view to his desire to further his 
clients' interests, of my obligations and the nature of my role 
at Kelley Drye. Mr. Hammond's knowledge of my role came from me 
and, if Mr. Ehrenbard desires to point fingers, he should point at 
me. But the fact remains that despite the deluge of papers offeree 
by Chrysler on this motion, Mr. Ehrenbard has shown very little 
hard proof to contradict my account of my role at Kelley Drye. 
Indeed, despite his efforts to discredit the former Kelley Drye 

associates who submitted affidavits on my behalf in this action 

both of whom have nothing to gain from misdescribing my role, the 
affidavits of these associates supplies third party perspective on 
our differences. Mr, Ehrenbard's contention — and a large portion 
of his affidavit Is merely a discussion of his opinions and his 
notions about "irrebuttable presumption" built upon "irrebuttable 
presumption" — la colored both by his perspective as a partner In 
a large firm and his client's self-interest. 

The Kelley Drye Firm and 
My Activities There 

18. Having failed to show any meaningful connection 
between my work ac Kelley Drye and the present case and then having 
tried a smear tactic, which Ignores his own role, with respect to 
the Pearlman case, Mr. Ehrenbard finally attempts to rest his 
factual case on an extremely inflated notion of my alleged role at 
Kelley Drye — apart from my alleged Involvement In specific cases, 

19. The second Ehrenbard affidavit, I believe, does not 
reflect the atmosphere inside of a litigation department of a larg< 
firm such as Kelley Drye — at least from the view of a young asso- 

13- 
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elate. A couple of examples cited by Mr. Ehrenbard suffice. He 
states that I was In charge of what was fondly called the "litiga- 
tion library". This consisted of less than a file drawer of legal 
memoranda and forms on procedural points, such as jurisdiction and 
venue. I received the honor of being In charge of this matter 
because, along with one other associate in my room, there were a 
few empty file cabinets - j one drawer of which could be used to 
file legal memoranda on procedural points. Mr. Ehrenbard 's sug- 
gestion that my custodial functions required me to pore over the 
briefs put in this file drawer is fanciful and inconsistent with 
the other extensive activities that he attempts to involve me in 
(p.^10). Mr. Ehrenbard also refers to the occasional luncheon 
meetings of the litigation departmental which specific cases were 
not generally discussed. The very existence of such meetings shows 
the diffuse nature of a large firm's litigation department .- 7 

20. Retreating from the contention made in his Initial 
affidavit that I had "dally contacts with defendants’ employees" 

(P- 6 ), Mr. Ehrenbard contends that, after all, I did speak to a 
few Chrysler employees (pp. 7 - 8 ). However, the few examples that 
he cites in reply are quite exhaustive and were probably the result 


of hundreds of man hours spent culling through my time sheets and I 
correspondence files in cases I worked on .” 7 Although Mr. Ehrenbard 


r:^ hre ? bar ?: s su F* e5tl °n that I spent a good deal of time 
eorrtinf °l? ers ln the ° rflce about their cases without re- i 
h»M‘c S C T K ; ne 8pe "? lgnores w hat he well knows about my work* 
habits. I had very little time, as a total analysis of my time' 
records wio .1 indicate, to indulge in idle conversation. 

/ 

Ir :vj*:ing that orders denying motions to disqualify counsel 

ill? t\ her t> accon Panied by a request for Injunctive j 

re..ie against further representation by counsel) are not appli T 
ca. j, Judge Clark, in Flelsher v. Phillips . 264 F.2d 515, (2d 
ir.) cert, denied, 359 u.s. 1002 (195 6 ) noted the danger that 
ai squall ficat ion motion can lead to "wasteful appeal[s] where 
the original Issues are altogether lost." See also, ra~co v. 
Dulles . 268 F.2d 192 (2d Cir. 1959 ). * 
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spends almost an entire page referring to my contacts with Messrs. 
Hose, Perris and Glenn, he does not relate the facts that would 
| demonstrate their true significance. Messrs. Perris and Glenn I 
met once. I was asked to accompany them on an appointment with 
s procurement department official of New fork City to listen to 
the reasons why Chrysler lost a bid to sell automobiles to New Yorl 
City. I was briefed in the taxicab on the way down to the MuniciJl 
Building. After a brief meeting the matter was closed. My contacts 
with Mr. Rose, a sales official at Chrysler-Manhattan.V princi- 
pally Involved the Ablkkarm case — a Civil Court case based on 
breach of a new car warranty (my first affidavit, p. 10). My 
principal contacts with him entailed reviewing the repair history 
of the plaintiffs vehicle. I also, dealt with Mr. Anderson on 
this case only by telephone. 

21. With respect to my contacts with Mr. Kendall and Mr. 
Philip, they were all In connection with the Ezzes case and Mr. • 
Ehrenbard does not claim otherwise. As my first affidavit makes 
clear (p. 10), my participation In this .case was necessarily limited, 
although I spent many hours on It. My access to flies at Kelley 
Drye on the case principally Involved review of suitpapers In a 

previous case, which defendants proved were res ad.ludlcata on the i 
issues raised. 

22. With respect to Mr. Huth. I never met him, but spoke 
*lth him by telephone in connection with Checker v. Chrysler . 

23. Finally, Mr. Ehrenbard takes issue with my view that 
ionfidential information was withheld from associates. I can • 


J 

To my utter amazement, Mr. Ehrenbard claims that I worked on tho 
Incorporation of Chrysler-Manhattan (p. 22). This assertion i * 
E2 1 i ly “ continue? to d^o^iraU Sa e 

Lit. on tin UtlOT. gh * thlC * 1 c0ncern “ prore.seo by o.fenc 
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“ 1,Mt fOUr !"•*««. in Which thl. occurred ' 

and would, if requested, tee.tr, coder o.th about particular.. 

Thl. notion 1. not contradicted b, «r. Shrenbard'. a.eertlon that 

there ... dl.cu.alon between him and aa.ocl.te. about the legal 

theories on .pacific litigated natter.. Such dl.cu..lon 1. not 

the Imparting of confidential Infection; but rather the training 

of young lawyers upon which no n nn. , 

P n which nc firm, or lawyer, however able (as 

*• Ehr ' nbaM 01,arlj "" — • -hopoly. The point 1. tha 

. all time, both partner, of the firm, and client, a. weu. weigh 

de8lr abmty of divulging Information to ...oclatee, Th .rc 

geared to me to be a keen appreciation at Kelley Drye that the 

** tUrn ° Ver ° r ,0UnS nbte.eltated certain precaution, in 

his regard. 

Locking backward, from the perfectly, of Chry.ler', ' 
v.ltion on thl, motion. I wonder whether young law .chool gradu- 

thinking Of temporary ...oclatlon at large firm,, can pc.lbj, 
mcelve of the hazards of their prospective employment. If young 
-yer., after departing from large firm. , uch as KeU . y 0rye _ ^ 

* flr " 8 they “ later connected with are disqualified upon the 
owing made her, by Chry.ler. the, ought to be amply forewarned. | 

. oon.equ.nce. of adequate notice would only aggravate the pre.er, 
oblems large firm, have In hiring young lawyer,; a„d in any event 

old enshroud young associate, with Inhibition, about talking with’ 
rone at the firm or their clients. 

The Saab Cas> 

25. Chry.ler ha. attached to It. reply brief the affidavit 
the plaintiff, counsel in the Saab case, attempting to negative 
one a.eertlon made In plaintiff, brief that the plaintiff, counsel 
there .failed to deny frontally important allegation, about hi, prlol 

I 


R 
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representation of defendants and related entities. I attached 
hereto the defendants' affidavit in that case. I believe that a 
few excerpts therefrom will show that plaintiff's distinguishing 
of that case was fully Justifiable. Paragraphs 7 and 8 of Millet 

e 

affidavit state: 

"7. Among other things, Mr. Musnkin drafted the 
first form of dealer agreement used by Saab Motors, 

Inc. He also assisted in preparing forms of trust 
receipt agreements used by Saab Motors, Inc. in its 
relations with its dealers. In addition, he helped 
draft a warranty contract used in connection with 
the sale of Saab automobiles. 

"8. Over the years, Mr. Mushkin was called upon , 
frequently by executives of Saab Motors, Inc. to render i 
legal advice and assistance on & variety of matters. 
Including, among other things, agreements, relations 
with Saab dealers, air pollution laws and regula- 
. tions, fair trade laws and related questions, cus- 

tomer complaints, dealer complaints, and the like. 

He was Saab Motors, Inc.'s lawyer, on a retainer, 
and he was consulted frequently in this capacity." 

The disqualified counsel did not deny any of the claims made in 
paragraph 7. His response to paragraph 8 consisted of his state- 
ment that he received a $50 monthly retainer, not from defendant 
Saab Motors, Inc., but another Saab company, Saab Overseas, Inc. 
(See attached affidavit of Robert H. Wehman.) 


II 26. Chrysler cannot make a meaningful comparison between 

my role, as a young associate at Kelley Drye for less than three 
years, working on a limited number of litigation matters, and the ! 
plaintiff counsel's role in the Saab case as general counsel, who 
drafted the basic Saab dealer agreement, and represented several 
Saab companies over twelve years. By virtue of his drafting the 
Saab dealer agreement, counsel in the Saab case must have had • 
access to information about all facets of Saab's relationship with 
its dealers and admittedly dealt with top company executives. I 
submit that the dissimilarity of roles is so significant as to put 
Chrysler 's motion into true perspective. 
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Conclusion 

27 . Disqualification, In a caae such aa this, should 
raat upon the existence - not proved her. - of a meaningful con- 
nection between the young aaaoclate'a work at the large firm and 
his or hla new firm's subsequent representation. In absence of 
such a showing, there 1 . no meaningful concern - and the law 
should not be paranoid or assume that the public la paranoid — 
about the preservation of presumed confidences. Otherwise, the 
adverse impact on client. • right to specialised counsel of their 

choice and the professional opportunities of young lawyers will be 
unjustifiably heavy. 


Sworn to before me 

this day of October, 1973. 

'IS.,/. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


SILVER CHRYSLER PLYMOUTH, INC., 

Plaintiff, 

-against- 

™ R M0T0RS CORPORATION and 
CHRYSLER REALTY CORPORATION, 

Defendants . 


73 C 853 
(Weinstein, J.) 
AFFIDAVIT 


STATE OF NEW YORK ) 

) no • 

COUNTY OF NEW YORK ) 

ALEXANDER HAMMOND, being duly sworn, deposes and says: 

1 . I am a member of the firm of Hammond 4 Schreiber, 
attorneys for plaintiff Silver Chrysler Plymouth, Inc. in this’ 
action. This affidavit is submitted, with leave of Court granted 
at oral argument on September 18 , 1973, in response to the reply 
affidavit of Robert Ehrenbard, Esq., sworn to September 17, 1973 
("aecond Ehrenbard affidavit"), supporting defendants* motion to 
dismiss the complaint on the ground that plaintiffs counsel is 
allegedly disqualified to act for plaintiff in this action. 

2 . Although there is much I disagree with in the second 
Ehrenbard affidavit, I will, in the Interest of not further swelling 
the' voluminous record on this motion, respond directly to one 
specific point raised therein. Mr. Ehrenbard (pp. 18-19) may have 
created the impression that I was counsel to the predecessor of 
IDCDA during what Mr. Ehrenbard calls the "Dodge Dealer Rebellion". 

I was not. The Lo_ng Island Motor case, in which I represented the 
plaintiff, was baied on the discontinuance of the DeSoto car in 
I960 and alleged antitrust violations occurring well before 1963. 
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Indeed, a careful reading of the second Ehrenbard affidavit Indi- 
cates that only one action — the Ace Dodge case — was brought 
as part of the so-called "Dodge Dealer Rebellion". If this was a 
"rebellion", then every peaceful demonstration Is a coup d’etat . 



Sworn to before me 

this day of October, 1973. 

- 

• .•„•» ‘LT*» 

*• I • ... t»»r m 'I** Vwf 

» » : I'* 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 



K.D.W.C.C.&L j 
°0 ' 


................................ — x 

SILVER CHRYSLER PLYMOUTH, INC., : 

Plaintiff, : 

- against - . 

CHRYSLER MOTORS CORPORATION and : 

CHRYSLER REALTY CORPORATION, 

'l 9 

It • 

■; Defendants. 

i • 

................ x 

ii 

STATE OF NFW YORK ) 

. : SS.: 

COUNTY OF NEW YORK ) 

i 9 

ROBERT EHRENBARD, being duly sworn, deposes and 

says: 

* 

I an a nember of the firm of Kelley Drye Warren 
Clark Carr & Ellis ("Kelley Drye"), attorneys for the de- 
. Pendants herein. With leave of Court granted at oral argu- 
| ment on September 18, 1973, I submit this affidavit In re- 
I, *Ponse to the affidavits of Mr. Schreiber and Mr. Hammond 
I served on October 8, 1973, and In support of defendants' 

!| “otion to disqualify and enjoin plaintiff's attorneys 
j ("Hammond & Schreiber") from participation In this suit, 
j' and to dismiss the complaint because of such disqualifica- 
!,' tion. The purpose of this affidavit Is to point out and- 
i respond to some of the misstatements in plaintiff • d papers, 
il especially with regard to Mr. Schreiber's activities on 
Chrysler 's behalf while he was associated with Kelley Drye, 
j, and his subsequent affiliation with Mr. Hammond. 


73 Civ. 853 
(Weinstein, J. ) 


AFFIDAVIT 


ENTERED 

\fusb lo/ap* 

c .cry. 

P*;ucr 
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1 

• 

Scope of Mr. Schrelber's Activi- 
ties for Chrysler at Kelley Drye 


Throughout his affidavit, Mr. Schrelber repeatedly 
assumes that his work for Chrysler was limited to those few 
cases which I mentioned in my reply affidavit. That is 
totally incorrect, however. First of all, I mentioned cnly 
some of the prominent Chrysler litigations on which he 
worked, and attached only certain pleadings, but not the 
clients' files or attorney work product. There are many 
other litigation cases that were not mentioned so as to 
avoid burdening the Court with an even greater volume of 
papers on this motion. Among the cases not specified, for 
example, were the numerous warranty cases which Mr. Schreiter 
|j concedes he handled (page 15 of his prior affidavit), cases 
j in which Chrysler and its dealers often have adverse inter- 

I 

ests (see page 24 of my reply affidavit). Further, Mr. 
Schrelber worked on many confidential Chrysler problems, 
matters that were not in litigation and often involved giv- 
ing advice or assistance to Chrysler or preparing for possi- 
ble transactions or litigations. In my reply affidavit, I 

|| 9 i 

declined to discuss or produce the files from the many non- 

!• litigation Chrysler matters on which Mr. Schrelber worked -- 
■ „ 

lest we be forced on this motion to reveal the very Chrysler 
•! confidences sought to be preserved. The courts have repeat- 
edly held such revelation to be both unnecessary and 
1 undesirable (page 7 of defendants' memorandum, and pages d 
and 9 of defendants' reply memorandum). Accordingly, the 
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public documents attached to my reply affidavit would In- 
dicate — at the very moat -- the tip of the iceberg of 
confidential information to which Mr. Schrelber had access 
during his years with my firm. Indeed, Mr. Schrelber even 
conceded at oral argument of this motion that he had con- 
fidential information about Chrysler, and regrettably spoke 
disparagingly of it. 

While Mr. Schrelber accuses me of using language 
freely, the fact is that it is he who has been too facile 
and evasive with his expressions.* Thus, on page 2 of his 
affidavit, he claims that he "worked professionally on a 
handful of Chrysler cases, and, in depth, on only two 
meaningful cases." (emphasis supplied). The distinction 
between a meaningful and a non- meaningful case totally 

I 

eludes me, and Indeed no 6uch distinction has been eithsr 
drawn or recognized by the cases cited in plaintiff's memor- 
andum. As I mentioned in my reply affidavit, \ attorney 
cannot represent a client only half-heartedly; all aspects 
of representation are therefore meaningful. Mr. Schrelber' s 
use of the term "meaningful" can hardly obscure the obvious 
fact that confidential information woull have passed to him 
through any or all of the Chrysler matters on which he worked, 
however he may choose to characterize those matters. 


* As noted at pages 12-13 of my reply affidavit, he has 
attempted to mislead this Court on the nature of his 
law practice in White Plains and the origin of his 
collaboration with Mr. Hammond. 


I 
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The expression "professionally" used by Mr. 
Schrelber Is equally deceptive. Mr. Schrelber se*ys to 
create the Impression that he performed certain functions 
in court as an unthinking messenger, without having the 
slightest knowledge or understanding of the cases Involved. 
That la not, however, an accurate picture, especially for 
a thorough and conscientious attorney such as we expected 
Mr. Schrelber to be. It Is apparent that. In accordance 
with this firm's procedures, he must have familiarized him* 
self with the cases at least enough to be able to perform 
. the court tasks at hand -- and to fully represent Chrysler 
In the event any request for an adjournment was denied, 

which does occur from time to time. Moreover, his time and 

Ij 

; responsibilities were seldom devoted to such court appear- 
ances, but were expected to be devoted to the legal work 
| for which Mr. Schrelber was paid a salary that was higher 
I than many attorneys even with more years of experience 

i 

| earned. Furthermore, even an attorney who receives no cos* 

1 pensatlon for his services Is not at liberty to so disparage 
I'his services or his client as to free himself of either his 

I 

!i professional or ethical duties. 

I| 

• 

R 

On pages 2-4 of his affidavit, Mr. Schrelber con- 

|l 

: tends that Chrysler must make his time records available 
. before the Court may disqualify his firm. It Is not clear 
what the basis of his position Is, but as I already Indicated 
In my reply affidavit, disclosure of the records would only 

|i 

permit him to reinforce and update his confidential informa- 
tion, by refreshing his recollection of specific contacts 
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with Chrysler personnel and the contents of Any communlca- 
tlons with them, and of the numerous Chrysler matters on 
which he worked. The thorough analysis of time records 


! 


which Mr. Schrelber demands of Kelley Drye would be very 
expensive and time-consuming to prepare, and so burdensome 
that we do not believe we are required to comply. Indeed 
it ..s quite evident that Mr. Schrelber would not be satisfied 
with anything less than the revelation of the very work he 

!• 

performed and the disclosure of all the documentary evidence 

of the confidences he obtained. No client should be required 

*1 * , 

to disclose that at the pain of his former attorney acting 
as an adversary. Contrary to Mr. Schreiber's claim, on page 

• 4 of his affidavit, this firm has not already made the 

r detailed analysis proposed. Further, the analysis would 
j either relate irrelevant matter br reveal the confidences 
of Chrysler and other clients. It should not matter what 

i 

other confidences he also obtained from other clients and 
jas to other matters. In any event, there can be no doubt 
that Mr. Schrelber was broadly exposed to Chrysler confiden- , 
ces and no more need be shown. 

Mr. Schrelber denies having had any exposure to 
Kelley Drye matters other than those to which he was 
assigned (page 9 of his affidavit), and in the first foot- 
;note on page 14 he suggests that he "had very little time... ' 
to Indulge in idle conversation." His contention, however, 

• j 

must be rejected not only because of the lrrebutable legal 

• presumption that attorneys in the 6ame firm share client 

s 

confidences with one another (see pages 11-14 of defendants' 

£ 

i 

I 
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Initial memorandum), but also because his denial is factu* 
ally incredible. Attorneys in this firm, associates and 
partners alike, do discuss their cases with one another, 
both in and out of the office. As a conscientious attorney, 

Mr. Schreiber must have discussed with attorneys in the firs 
other Chrysler cases which may have appeared to be related 
or applicable to matters in which he was Involved. In 
addition, attorneys are always discussing their work 
casually, at meetings r. the litigation department, lunch , 

or social encounters, and even Mr. Schreiber, during his 
years of work with this firm, must have engaged in such 
conversations -- whether they be deemed "idle" or otherwise. 
Indeed, it is apparent that he must have had such discussions 
with his friend Mr. Gurney, whom he has described as the 
principal Kelley Drye associate during his tenure handling 
Chrysler dealer litigations. Neither Mr. Schreiber, nor 

9 

Mr. Gurney have undertaken to describe all the discussions 

i 

they had concerning Chrysler matters. Indeed, I do not 

i 

>i think they could hope to relate all those conversations 

t 

'! during the years they have kncwn each other. Nor could they 

• 

!» 

properly do so because it would in and of itself be a breach 

t 

of ethics and cause the client the very kind of harm it here 

h 

seeks to avoid. As long as I have been with this firm dis- 

U 

cuss ions among attorneys in the office of the confidential 
aspects of Chrysler work in process or done previously have 
|j taken place and I myself have had many of them with Mr.. 
Schreiber. 


Mr. Schreiber 's recognition of the free exchange 
of information and advice among Kelley Drye attorneys with 

il 

! respect to Chrysler matters is illustrated by his statement 

ti 

II 


I 


I 
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(page* 6-7 of hi* affidavit) that Mr. Baum may have asked 
for his assistance in connection with the Estree case, a 
statement which is echoed in Mr. Baum's affidavit. Similar* 
ly , Mr. Oumey, in his affidavit, states that he asked for 
Mr. Schreiber's assistance in the DiCarlo case, and may havi 
discussed the Buono .case with him. Indeed, Mr. Schreiber's 
statement, on page 16 of his affidavit, that young lawyers 
if forewarned would avoid talking to fellow attorneys or 
to clients, further suggests that Mr. Schrelber himself did 
engage in such discussions. It is thus obvious that Mr. 
Schielber discussed Chrysler cases with his fellow attorneys, 
and his implied contention to the contrary is without 
foundation. 

I 

Mr. Schrelber refers to the site of this firm's 

•• 

- 

' litigation department during the years of his association 

j! (P*S** 9 *nd 14 of his affidavit). In fact, the department 

»' 

I had, at that time, three partners and no more than nine 

!■ associates, and was accordingly smaller than he has claimed. 

u 

; The department was not at all compartmentalized. While not 

«• 

r 

i « very attorney worked on each matter, there was a steady 
! flow of information about the different matters being hand- 
{ led by the department, and the attorneys were generally aware 
| of matters being handled by others — both specific cases 
and broad litigation trends, such as Chrysler dealer litiga- 
i tlons and the Dodge Dealer Rebellion discussed at pages 17- 
19 of my reply affidavit.* Such familiarity flowed not only 


• Mr. Hammond's allegation that only one case was brought 

as part of that Rebellion is dubious at best. First of 
all, the cases mentioned in my reply affidavit were only 
some of those defended by Kelley Drye, whereas other cnees 
were ha idled by different flrm3. In addition, it Is diffi- 
cult to tell which of the dealer cases brought subsequent 
to October 1966 were part of the Rebellion and which were 
not. Mr. Hammond's claim to know that answer may well 
reflect his own familiarity and affiliation with the 
Rebellion. 
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from work-related or casual discussions, but also from the 
litigation luncheon meetings (noted cn page 14 of Mr. 
Schrelber's affidavit), at which Specific cases, problems, 
and trends were openly considered. The existence of those 
meetings shows the closeness and openness rather than the 
allegedly diffuse nature of the litigation department. 

On page 15 of his affidavit, Mr. Schrelber dis- 
cusses briefly some of his contacts with Chrysler employees, 
referring to the brief description of certain contacts 
(hardly an exhaustive list) in my reply affidavit. Mr. 

• Schrelber now concedes having had contacts with Messrs. Rose, 
Ferris, Glenn, former Chrysler Vice-President in charge of 
legal affairs Mr. Kendall, and Chrysler attorneys Anderson, 
Huth and Philp. While Mr. Schrelber suggests that he spoke 
with Mr. Rose and Mr. Anderson only about the Ablkkaran case, 
I find that in fact their contacts related to other matters as 
1 well; It is also significant that Mr. Schrelber's second 
affidavit does not deny having had frequent contacts with 
: employees at Chrysler's New York regional off ice, including 

I* , \ 

representatives in riAiiy *-«m;h_with dealers, nor does he 
. deny receipt of letters and other materials from Chrysler 
l employees (page 8 of my reply affidavit), or that he may have 

t' 

Influenced Chrysler policies during his contacts with Chrys2a 
(page 11 thereof). Mr. Schrelber similarly does not deny 
that associates were expected to make full use of Chrysler 
and Kelley Drye files and personnel in developing their 
cases (page 6 thereof). It is apparent that confidential 
information is likely to have passed to him during such 

contacts. While certain discussions with Chrysler personnel 

l 

may have focused on a specific matter, it is nonetheless 
*' possible that other Chrysler matters were discussed as well. 
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! 

•i 
■» 

Contrary to Mr. Schrelber's claims, it it evident 
that he did work on cases involving Chrysler 's relations 
with its dealers. One such case is Rocco Motors Sales C:rc. 
v. Chrysler Motors Corp. , described at pages 20-21 of r.y 
reply affidavit, with the complaint from that suit attached 
as part of Exhibit ."0" thereto. As the Court will note, 
that case encompassed a wide range of Chrysler dealer iscuei, 
including those related to the dealer's "maintenance, im- 
provement and operation" of its premises (paragraph 8 of the 
complaint). Mr. Schrelber contends (on page 8 of his 
affidavit) that his work on Rocco consisted of doing the 
research for a motion for dismissal pursuant to the statute 
of limitations, yet it is apparent that he must also have 
examined the facts of the case and the allegations made by 

l 

plaintiff; Indeed, such an examination was a pre-requisite 
•to any evaluation of the statute of limitations defense. 

Also significant is the fact that the portions of Chrysler's 
memoranda dealing with the statute of limitations -- which 

i 

Mr. Schrelber concedes he may have seen in draft form -- were 
prominent portions of, and indeed interwoven in and insepar- 

I 

| able from the rest of, the memoranda. Yet the memoranda 
[also considered the other Issues raised by the case, includ- 
ing the alleged contractual agreement between Chrysler Motors 
and Rocco, and alleged tortious conduct by Chrysler Motors 
toward Rocco. Annexed hereto as Exhibits A and B are copies 

I 

of Chrysler' 8 initial memorandum in support of the motion, 
and a reply memorandum — both of which reflect the emphasis 


i 

! 
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II 


placed by Chrysler on Its statute of limitations defense 
^* ve ^ 0 P e< ^ fa y Mr. Schrelber, and the pervasiveness of that 
argument In Chrysler' s papers. As the Court will note, 

Mr. Schrelber Is listed as "of counsel" on the reply ner.or 
andum. Contrary to Mr. Schrelber's claim, the fact that 
Rocco Involved a dealer termination occurring years ago is 
not Inconsistent with his having received through that suli 
both confidential information and an understanding of 
Chrysler 's practices and procedures that could be helpful 
to him In the present case. 

It is also Interesting that Mr. Schrelber has not 
denied my claim that the Checker case Involved issues re- 
lating to Chrysler 's relations with Its dealers (page 23 of 
liny reply affidavit), and that his admittedly extensive work 
on that, case may therefore have given him confidential in- 
formation of such dealer relations that could be helpful 
to him in the present case. 

jj ^ ev ldent that something has obstructed Mr. 

|: Schrelber's recollection of some of his other Chrysler work 
ji at Kelley Drye * For example, while Mr. Schrelber gives us 
the benefit of his "hazy recollection" that he may have only 
• Bought an adjournment in Polk v. Cross & Brown (page 7 of his 
affidavit), I find that he drafted the answer in that suit 
on behalf of Chrysler Manhattan, owner and lessor of the 
Circle Hotel, and he also worked on other Circle Hotel ’ 
natters. The reference to Mr. Steven Stein's involvement 



fj 

H 
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may be the result of the fact that there was a prior case 
of Poke v. Cross & Brown In which Mr. Stein did prepare a 
motion. Although Mr. Schrelber Is correct In that he did 
not handle any Incorporation of Chrysler-Manhattan, he 
appears to have forgotten his work on the subject of the 
incorporation of Chrysler-Manhattan (footnote on page 15 
, of his affidavit), however again we do not believe it 
' should be in his power to compel Chrysler to produce his 
: confidential work product in order to prove it. In this 
light it must be understood that Mr. Schrelber' s affidavit 
: Is not accurate, and his assertion on page 5 of his affidavit 
; that he did not read certain Chrysler files must be viewed 
In the same light.* Like our other attorneys, he had access 
j. to all of this firm's files. The only question is which 

i* 

i- files were available for him to read and I submit that his 
purported recollection of not having read certain files 
!• cannot be accepted as factual. Indeed the whole vice In 
i Mr. Schrelber' s contention is that the client would be left 
!i at the mercy of his former attorney's recollection, which 
t here is admittedly "hary", and his veracity, which here has 
| been shown to be faulty in at least some respects. 

Contrary to Mr. Schrelber 's claim on page 13, I have made 
no attempt to discredit Mr. Gurney or Mr. Baum, but 
merely to point out that both of them are as likely as 
Mr. Schrelber to have forgotten certain facts, and are 
in any event unable to state what Mr. Schrelber did not 
do or learn. 


!: 

i; 

:i 

i 

•i 

li 
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The Hammond-Schrelber Collaboration 


Oh pages 9-13 of his affidavit. Mr. Schreiber 
addresses himself to my charge that his earlier affidavit 
has misstated the origins of his collaboration with Mr. 
Hammond, a collaboration which from ita inception freely 
utilized Chrysler confidences obtained by Mr. Schreiber c. t 
Kelley Drye. Mr. Schreiber concedes that he and Mr. Kannor.d 
did work together on the Pearlman case, and apparently began 
their affiliation in November, 1969* probably before Mr. 
Hammond's Long Island Motors suit against Chrysler was 
discontinued on November 28th. Contrary to Mr. Schreiber' s 
characterization of Mr. Hammond's view, even the settlement 
of that suit "in principle" did not occur "long before", 
but apparently Just a few weeks before, November 28, IQ 69 . 

I It follows that Messrs. Hammond and Schreiber acted with 

If 

. undue haste and Indiscretion from the time they first agreed 

i 

ji to work together and were not candid to this Court in 

. t 

;• initially describing how their association began. 


Mr. Schreiber' s lack of understanding of the ethl* 
ji cal considerations raised by this motion is emphasized by 

I: his vigorous denial, on page 12 of his affidavit, that he 

li 


i: 

s 


II 


used any confidential information from the Checker case in 
prosecuting Pearlman . Yet he has conceded that he devoted 
a great deal of time to work on Checker , and has not denied 
that Checker had many issues in common with Pearlman (see 


i pages 14-16 of my reply affidavit); it must be apparent, 



V 
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1 

;i 

therefore, that confidential Information received In 
Checker Is likely to have Influenced his allegations, tec* 

e 

tics or other activities In Pearlman . Further, as Mr. 
Schrelber stated at oral argument, It was his work on behalf 
of Chrysler In the Checker suit that first stimulated his 
suspicions about Checker. Even more Importantly, the 
Pe arlman case was based In part on the difference between 
Chrysler' s and Checker's cost to manufacture taxicabs, which 
Involved confidential Information developed and worked cn 
In the Checker case In our office while Mr. Schrelber was 
with us. 

• 

Thus, the Pearlman action clearly arose out of 
Mr. Schreiber'e efforts In prior representation of Chrysler. 
The fact that Pearlman was not against Chrysler obviously 

does not negate the conclusion that he acted Improperly. In 

•i 

fact, the basis of the Pearlman Judgment as stated by Mr. 

f? 9 " 

Schrelber, l.e., the prices at which Checker sold taxicabs 

j 

i to related companies, was Itself an Issue In the Checker 

i suit, on Chrysler' s counterclaim alleging that Checker was 

j| 

I monopolizing the taxicab market through dealings with re- 
’• lated companies and otherwise. (See, for example, paragraphs 

it 11-21, 26, 29 and 31-34 of Chrysler' s counterclaim, included 

• 

: ! in Exhibit "C" to my reply affidavit). Mr. Schreiber'e 
vehement denial of impropriety Is therefore totally incred- 
•i ible, and exampllfies has lack of regard for Canon 4 and- for 
the need to preserve both the confidentiality of client 

t* 

U disclosures and the appearance of propriety In the conduct 
of attorneys. 

;• • 

M 

ji 

!• 

i' 

li 
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While Mr. Schreiber attempts to show my cocpentlcn 

In hla conduct In Pearl man , his version of the facts la 

incorrect. My position as to his ethical obligations wis 

made clear to Mr. Schreiber while he was employed by my firs, 

and I never deviated from it. Even though I was unable to 

influence his conduct after he left our employ, I never 

gave Mr. Schreiber any basis for thinking I had changed qy 

views, and I maintained the same position throughout'. 

Chrysler' s lack of participation in the Pearlman suit was 

even conceded by Mr. Schreiber in an April 27, 1970 letter 

to my firm, in which he termed attempts to connect Chrysler 

to that action as utterly false. A copy of 6ald letter is 

i, annexed hereto as Exhibit "C". Nonetheless, such attempts 

j| were made, complicating and making more difficult Chrysler's 

'efforts to reach a settlement in the Checker case. While 
;l — — 

we did make available to Mr. Schreiber documents that were 

ii 

j public record, we did so as a matter of professional 
courtesy,, and my firm often does so even with our adversaries; 
no approval of the conduct or ethics of the other attorney 
is ever implied by making available more conveniently papers 
to which he would have access in any event. Indeed, our 
insistence on 1 imitlng these contacts to matters oi public 
records shows that difference between the relationship we 
j: might have with an attorney with whom we had interests in 
| common or whose activities deserved our assistance. 

I 

|, While Mr. Schreiber claims (on page 10 of his 

’i 

> affidavit) to have spoken to me on October 14, 1970, I do 

Ii 

j not recall any real meeting with him on that date, and in 
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fact his review of documents would have been handled by an 
associate of my firm rather than me. At the most, Kr. 
Schrelber may have stepped Into my office for a few r.lr.utes. 
If I did not object on that date to his representation of 
P**rlman, it was only because I had already made my views 
known to him and had no doubt that he was completely av:are 
of them. Contrary to Mr. Schrelber' s allegation (on pace 11 
of his affidavit), I did not sign any request for production 
of documents such as he has described. 

It is thus apparent that this firm did not approve 
of, or cooperate in, Mr. Schrelber 's conduct In the Pearlman 
case. But, in any event, even If such cooperation had 
®*i®t®d» that would be no bar to disqualification on the 
P*"**®^ motion because It was not within our power to 
approve such conduct. It Is only the client that can give 
such approval, 
i. 

Further, Mr. Schrelber states that the Pearlman 

■ ■ ■ i 

[. ®uit against Checker was not antagonistic to Chrysler 's 
interest; if co, then Chrysler was not obligated to raise 
the disqualification Issue at that time; however, when an 

antagonistic issue did appear -- as it did when Hammond & 

r 

Schrelber subpoenaed Chrysler' s records, and again when 
that firm filed the complaint herein - - Chrysler promptly 
asserted the disqualification issue. While Mr. Schrelber 
claims (on page 12 of his affidavit) that I did not respond 


I' 

;» 
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to Mr. Hammond's letter, he neglects to inform this Court 
that Mr. Hammond' s letter was motivated by my prior letter 
reiterating again the position I had repeatedly taken with 
Mr. Schreiber as to his ethical responsibilities both with 
regard to the Pcarl.-.an case in particular and Chrysler in 
general. Strangely, Mr. Schreiber chose not to mention my 
prior letter. Our response to Mr. Hammond's letter is 
reflected in our formal objections to the subpoena, for 
reason of disqualification and otherwise (Exhibit "D" to 
my reply affidavit). I will not annex this exchange of 
letters because I do not think it necessary in this motion 

> to decide the questions raised by our objections which 
Messrs. Hammond and Schreiber elected not to challenge. It 

follows that there is no inhibition on Chrysler in assert- 

p 

lng the disqualification of plaintiff's attorneys. 


Perhaps the most significant thing about Mr. 

l! 

! Schreiber* s discussion of his collaboration with Mr. Hammond 

I' 

j is his failure to deny that he has switched sides — from 
l' representing Chrysler during the first several years of 

ii I 

the Dodge Iealer Rebellion, to representing the very 
!• leaders and participants in that Rebellion at the present 

I j 

i time (see pages 17-19 of my reply affidavit). 


I 


u 
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The Role cf Mr. Hammond 

On page 13 of his affidavit, Mr. Schrelber attempts 
to answer our contention that Mr. Hammond should have 
avoided forming a partnership with a former Kelley Drye 
associate, as Chrysler was one of his principal adversaries. 
Yet, the simple fact that Mr. Schrelber had worked for this 
firm, and had Indeed been immersed in work on Chrysler 
setters, should have been more than enough to deter Mr. 
Hasmond. His decision nonetheless to fora a partnership 
with Mr. Schrelber evidences at the very least an ethica?. 
laxity and a disregard for preserving the anoearance as 
well as the fact of propriety. It further raises the ques- 
tion of whether a breach of confidentiality, like in 
il 

i, Pearlnan. was an intentional purpose of forming the part- 

.1 

nershlp. 

I 

On pages 5 and 12 of his affidavit, Mr. Schrelber 
;j repeats the charge, from plaintiff's earlier papers that 

II Chrysler 's true motive is to disqualify not him, but rather 
!his partner Mr. Hammond. As previously, the charge is 

absolutely without support, and as shown at pages 31-32 
of sqr reply affidavit, totally incorrect. The constant 
repetition of this inflammatory and totally baseless charge 
is highly offensive and Improper, and should not distract 

the Court from the fact that Mr. Hammond is hardly lndispen- 

m 

,| sible to, or the only attorney available to represent, 
Chrysler dealers. Indeed, Mr. Hammond has never to my know- 
ledge brought a dealer's suit to trial or obtained a Judgment 
on behalf of a dealer, whereas other attorneys have. 
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It also appears that the plaintiff has another 
attorney, Leonard Lustig, Esq., representing it In other 
litigation with my firm. 

Mr. Schrelber closes his affidavit by maklnr light 
of the doctrines of Canon 4 that client confidences cast 
be nrotected, and by claiming an "adverse impact on clients' 
right to specialized counsel". Apparently, Mr. Schreiber 
and Mr. Hammond believe that these employments of them are 
more important than the preservation of a former client's 
confidences and rights. Also overlooked by Mr. Schreiber 
once again is the Second Circuit's recent holding in Ernie 
Industri es that Canon 4 must be strictly enforced by the 
courts, even against specialized counsel (see discussion at 
pages 21-23 of defendants' reply memorandum). 

r 

It is accordingly respectfully requested that 
defendants' motion to disqualify and enjoin Hammond k 

I • 

> Schreiber, and to dismiss the complaint because of such 

I 

disqualification, be granted in all respects. 



SIRA I. c: V. K 


■01 Air v • « . 

_ No 3I-33IUCO 
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DEFr.T.VT'S -O^irDTi OF L.VA 

This mcnortndua la subnltted on behalf of defendant, 
Chrysler rotors Corporation, In support of Its notion pursurnt 
to CPU 3211(a)(7) to dlc-.lsa the complaint on the ground that 
it folia to state a causo of action and that vhat Is stated la 
barred on Its face by the Statute of Limitations; end, addition* 
ally, pursuant to 3211(a)(8) and 305(b) of the CPU on the ground 
that there has been on insufficiency of process. 

The applicable facts and occurrences to date are set 
forth In the oaring affidavit of Clark J. Gurney, Esq., sworn 
to on the 5th day of June, 1967 and referred to herein. For 
convenience, defendant's aenorandua has been organized Into 
five points, each respectively addressed to the five "causes 
of action" contained in plaintiff's complaint. 

FOOT I 

PLAINTIFF'S FIRST CAUSE OF ACTIOS 
FAILS TO PROPERLY PLEAD A CLAIM FOR 
BREACH OF CONTRACT AMD VHAT IS PLEADED 
IS BARRED Oil THE FACE OP THE C0!5PLAU1T 
BY THE STATUTE CF LIMITATIONS 

In Its first cause of action^ plaintiff, a foraer 
franchised automobile dealer of defendant, Chrysler Motors 
Corporation, appears to allege a breach by defendant, of a 
"Direct Dealer Agreenent" with it, in the discontinuance of 
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production of the Do So to model automobile "on or about 
Uoveabcr 13, 1260." (Complaint, Par. 15). The claim eppears 
to be that it was defendant's obligation to forever supply 
plaintiff with D 2 So to model automobiles and its dlccontinucnce 
on Uoveaber 13, i 960 was a breech of the "agreement." How* 
ever, plaintiff, does not as required, set forth this undated 
"agreement” and its terns, as well aa the provisions or pro* 
vision on which it relies end which it claims defendant breached - 
the essential elements to properly plead breach of contract. 

See, Stephana v. Aoostol, 17 A.D. 2d 792, 2jA H.7.S. 2d 337 
(2d Dept. 1962). 

Assuming, however, that plaintiff could properly 
plead a cause of action for breach of contract, the breach 
occurred and plaintiff's claim arose, by Its own assertion, 

"on or about Hoveaber 18, i 960 . " Such a 'cause of action, if 
once possessed, was required to be commenced under the appll* 
cable statutory period of limitations within six years from 
that date. C.P.A. $48(1); CPLR 213(2). Accordingly, since 
the purported service of the summons in this action did not 
occur until January 26 , 1967* the supposed cause of action is 
barred on the face of the complaint and, it Is submitted, cannot 
now be maintained. 
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PLAUrrilT’C CTXO-TD CAUS" or 
Acricn Fen "t:: vicv.5 

DOI.S HOT K.Vili A U-V/.LLV COw.:I-. jLS 

clt-: / "3 "T io c:-:_o is l* 

rj • — • *• ■> • • •• • - .■*•« ••• p »“*•—* A**»»*» 

J v.. J. . J 1 U4 4t«*« Ui/a 

o~ Li::n7.Ti::fl 

Plaintiff's second cause of sction is a restatement 
of its f lrst, except that it clains in conclusory fashion that 
the discontinuance of production by defendant (and its un- 
named subsidiaries) constitutes a "tortious lnterf erencef 1 with 
its claimed "agreement" and prospective economic advantage 
thereunder. However, it is attled that "one contracting parts 
does not have a cause of action against the other.. .for Inducing 
the breach." Cukcr ▼. Crowe Construction Co. , 6 A.D. 2d 415, 

178 N.Y.S. 2d 777 at p. 775 (1st Dept., 1958); 3oro Motors Corp. 
v. Century Motor Sales Com., l8Mlsc. 2d 1009, 197 N.Y.S. 2d 490, 
at p. 493 (Sup. Ct., Pings, 1959)* Moreover, there are no allega- 
tions of "apeclal damages" and the "ultimate lacta showing that 
the injurious action was prompted either solely or primarily by 
■slice," aa required for plaintiff's claimed "tort". Wolfe 
8tudebaker Ip.c. v. StudebpV.er-Pp.citerd Corp., 50 Mlac. 2d 226, 

270 N.Y.S. 2d 158, at p. 160 (Sup. Ct. Kings, 1966 ). 

However, assuming again that such a cause of action 
could exist, it would be governed by the three year statutory 
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period of llnlt'.tlona for euch actions. C.P.A. |49(7), c?LR 
S2in(U). Accordingly, this e reposed "cause of action" would 
have been tine or r red for at leext threo years prior to the 
purported service of the eunsons cn January 26, 1957 end 
eennot now be ru.intalned, See, c.n. Side v. 205 H.Y.C. 

2d 240, at p. 241 (end cases collected there) (Sup. Ct., Kin~s 
i960, not otherwise reported) j Kmrlh-n v. P^-'^rr. 19 Klee. 2d 4C7, 
192 B.X.S. 2d 2, ct p. 4 (Sup. Ct. Kin^s, 1559). 

poutts in a:to iv 

• plaettiff's tttifd cause a .to foutth 

CIXZZS FOR "TOrvTIC’JO Il.TTT.I'Fl^ICS" 

FAIL 70 STATS C/UTFS OF ACTIO!? AHD 
WHAT IS STATZD IS EAEIS® Oil IT3 FACE 
BY 7!!E APPLICABLE SFATUTS OF LIMITATIONS 

Plaintiff's third cause of action also alleres In 
eonelusory fora "tortious interference" with plaintiff's 
"business end prospective eeonoalc advantage" by claiming 
that "eoae tino in 1961" defendant wrote to all DeSoto owners 
statins thet "your Dodge and Chrysler Dealer Is best qualified 
to give your Di Soto [sle] the genuine factory ar proved service 
It daeerves." (Complaint, Par. 22). The fourth causa appears 
In all respects the ease as the third, with the addition that 
defendant "participated and encourased" the sendlns of the aliened 
letter "in 1961". 


\ 


/ 
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To begin with, no facte or anything else are alleged 
which show the nature of plaintiff's legal interest that 
defendant allegedly "interfered" with ( n-r-.i v. rott?r , 72 
M.Y.S. 2d 372 at p, 375, end eases cited there), (Cep. Ct. 1C* 7) 
or tho special ham or danage that plaintiff incurred! nothing 
is eet forth which even suggests that defendant did not have a 
legal right to trend tho alleged letters or that It was wrongful 
in itself (Cce St-'-vrrd v. / utos C: — . 20 rJ.se. 2d 

l£3, at pp. 195*202, 1C9 1I.Y.S. 2d 540 (Sup. Ct. Queens, 1959); 
Kecht v. /lr Cc— any, 41 lliso. 2d 463, 245 N.Y.S. 2d 

935 (Sup. Ct. Queens, 1963)) or that defendants alleged act vaa 
"bo ti voted aololy by calico •" Coaroooliten Flln Plstrlb. v. 
Fcuchtv-rr-er Coro.. 226 H.Y.S. 2d 504, at 591 (not othorwisa 
reported ) (Sup. Ct. Kew Yortc, 1962)! lTe^h v. Cnltch L Co.. 22 rise. 
2d 649, 192 N.Y.S. 2d 380, at p. 386 (Sup. Ct., Kaw Yortc, 1959). 

In short, plaintiff has not atated the breach of any known legal 
duty owing fron the defendant to it or "in seas recognizable 
fora, a causa of action known to the law." Howard Stores Corn, 
v. Pons. 1 HY. 2d 110, at p. 114 (1956). 

However, aaeuning ones again that a causa of action 
for sending tho alleged latter "in 1961" did exist. It toe is 
governed by the throe year statutory period for such actions. 
C.P.A. §49(7)! C?LR 5214(4). Accordingly, this supposed cause 
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of action would hove been barred, at the latest, on Dececber 31, 
196& and cannot now be maintained. 


POirr V 


plae-titt's rirrn CAur- tails 

TO LrATL A CA'JJZ C? Ai.TIL:i ALU 
V.U.C IS 13 EAT.r.LU Cl! IIS 

pacz ly f i.; : L.v.TLTz or Lr:iTATic::3 


In thlc causa of action, plaintiff appears to lump 
together the theories and allegations earlier pleaded with the 
addition that defendant's discontinuance of the DcSoto and 
breach of the alleged agreement was activated by the desire 
to Interfere with plaintiff's "prospective economic advantage" 
thereunder and part of a "conspiracy". (Par. 3*») 

Aa stated by the Court In Boro to tors Corp. v. 
Century Kotor Sales Corp.. 18 Mlsc. 2d 1009, 187 TI.Y.S. 2d *S0 
(Sup. Ct., Kings 1959) In dismissing a complaint for legal in- 
sufficiency t 


*The second cause of ectton against 
the corporate defendant and its officers 
realleges the contrret nnd states that the 
defendants and others conspired to breach 
the contract and hen the plaintiff finan- 
cially and enumerates neny acts committed 
by defendants, 'flic only Interpretation 
the court can extrnct from this cause of 
action Is that It charges defendants with 
a conspiracy to breach the contract. This 
it r.cy not do rgnlnst the corporate defendant 
alnco one contracting party doeu not have a 
couse of action agrinct the other for con- 
spiring to breach tho contract or, for that 
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Batter, for Inducin'*, the bre 
v. Prrr-71 Com., 272 Am. D 
71 Il.Y.J.2u & *9) • '* Zee also 
Cro f, 6 A.D. 2d ill?, 17? !?.Y 
afp. 779 (let Dipt. , 135U). 

Furthermore, If plaintiff's allegations ere thought 
to be in "tort", plaintiff fees failed, under the authorities 
reviewed in points III and IV above, to plead malice and special 
damages, to say nothing of tone Improper or unlawful act by 
defendant comprising such "tort". 

In any event, again oasuoing that plaintiff has 
stated soae cause of action, it too is barred on the face of 
the complaint by the Statute of Limitations. If in "tort", 
for injury to business and property interests, the three year 
statute would long bar plaintiff's "claim". C.P.A. §4^(7 )j 
CPLR §214(4). If again in contract, for the DeSoto discontin- 
uance "on Iiovcnder lS, i960," the six year statute would bar 
plaintiff's claim. C.P.A. §46(l)j CPLR §213(2). 

CONCLUSION 

Accordingly, for all the foregoing reasons, plain- 
tiff's complaint should be dismissed. 

Respectfully submitted, 

KELLEY DITYE RCJHALL MAOE.HES L WARRBI 
Attorneys for Defendant 
350 Parte Avenue 
Hew York, New York 10022 

Of Counsel 

Robert Lhrcnbard 
Clark J. Gurney 
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SUPREME COURT OP THE STATE OP KEW YORK 

coumr op uestchester 
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e 

e 

•i 

ROCCO MOTOR SALES CORPORATION, 

: 


Plaintiff, 

• • 

I 

- against * 

e 

e 


CHRYSLER MOTORS CORPORATION, 

AFPIDAVIT 
: SERVICE BY 

OP 

MAIL 

Defendant. 

e 

• 

Index No. 

e 

e 

1 

1 

1 

/ 

t 

e 

e 

1 


STATE OP NEW YORK ) 

! SS.J 

COUNTY OP NEW YORK ) 

THERESA R. ALLEN « being duly sworn, 
deposes and says that she Is over the age of eighteen years, ; 
that ghe resides at 61-47 Eliot Avenue, Middle Village, 

New York ' * end that she Is not a party to the above 

entitled action 

That on the 7th day of June , 196? , she 
served the annexed Defendant's Memo ran dua of U« 
on the attorney(g) hereinafter named by depositing (a) 
true copy(k 2 &) thereof contained In (a) securely sealed, 

• I 

postpaid wrapper(j), properly addressed to the said 

j 

attomey(x) as follows: 

I 

i 

Nicholas Colabella 
440 White Plains Road 
Eastchester, New York 
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In the letter box regularly maintained and exclusively 
controlled by the United States Government at No. 350 Park 



I 
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SUPIUTE COURT 0 ? THE STATS 0 ? ITTJ YORK 

coui.iy of kisrazsro 


kocco Korea sales conpcnATicu, i 


Plaintiff, 

: 

ENTER CO 

• 



- ecalnst - 

s 


CHRYSLER KOTORS COSPORATICK, 

* 

•:i« 1 

r i 

Defendant. 

t 



DErziroAmfs reply !rr , o?. , -.:‘Du:t 


KtUtY DRYC NEWHAU. MACINNES A WARREN 
MO RANK AVENUE. NEW YORK 10022 
212 RL 2-MOO 
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SUPREME COURT OP THE STATE OF NEW YORK 
COUNTY OP WESTCHESTER 

...... ..-------------X 


ROCCO MOTOR SALES CORPORATION, * 

Plaintiff, 

- against - 

CHRYSLER MOTORS CORPORATION, 

Defendant . 


x 


DEFENDANT'S REPLY MEMORANDUM 

This memorandum is submitted in reply to plain* 
tiff's attorney's answering affidavit, sworn to on the lSth 
day of July, 1967, made in opposition of defendant's motion 
to dismiss plaintiff's complaint. Although in the form of 
an affidavit it merely describes and argues for the suffi- 
ciency of the summons and quotes some of the allegations 
of the complaint, but no new factual matter has been pro- 
vided and the legal points and authorities cited by 
defendant have been blithely Ignored. As to the summons, 
plaintiff's attorney does little more than cite the CPLR 
which we submit sustains defendant's contention. 
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POINT I 

PLAXiTIFF'S FIE2T CAUSE OF ACTION, 

IF SUPPOSED TO EXIST, "ACCRUED" AT 
THE TL'Z OF TEE ALLE3ED SEE /-Cil OK 
HOVET3ER 18, i 960 /UiD IS HARZ ED ON 
ITS FACE 2Y THE STATUTE 0? LIMITATIONS 

In response to defendant's notion to dlsaiss this 
cause of action for failure to properly plead breach of 
contract and the obvious bar of the Statute of Limitations, 
plaintiff has cone forward with no facts or anything else 
to ’diminish the authority of the principles and cases cited 
by defendant or any authority even to atteapt to take Its 
pleading from without the statutory bar. Indeed, the attorney's 
affidavit reaffirms and concede; that the complained of and 
alleged breach of contract occurred on November 18, i960, 
when Chrysler, as alleged, discontinued production of Its 
DeSoto automobile. As stated In paragraph 10 of the 
attorneys affidavit: 

"That by so discontinuing the production 

of DeSoto automobiles said agreement « 

heretofore mentioned was breached ..." 

a 

The fact that the affidavit nakedly claims the 
unspecified agreement to still be "in effect" (apparently 
suggesting that statute has not yet and never will begin 
to run) Is of course legally meaningless here for it Is 
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beyond discussion that "a cause of action accrues and the 
Statute of Limitations begins to run when a contrcct Is 
breached . . . " Edlux Construction Corp. v. State of Kcw Tor* , 
252 App. Dlv. 373, at p. 374, 300 n.T.S. 509, 511-512 
(emphasis supplied), aff'd S?77 H.Y. 635, 14 H.E. 2d 197 
(1938)} ITolfe v. Olczer. 191 *.Y.S. 2d 532 , 533, 17 Mlsc. 2d 
522, 523 (Sup. Ct., App. Tens, 2d Dept., 1959)j Mr»n Radio 
a Electricals, Ltd, v. Von Cseh. 175 H.T.8. 2d 458 , 460, 

12 Mlsc. 2d 435, 437 (Sup. Ct., H.Y. 1958). Even If the 
alleged agreement somehow still existed (which is difficult 
to understand since plaintiff has long ago discontinued 
Its business) or "the danages...accrued (at] a later date" 
(Edlux. above, at p. 374), by plaintiff's own pleading and 
admission the alleged breach for which It seeks tc recover 
occurred and the statute "began to run" on Kovenber 18, i960. 
Accordingly, the action is barred on Its face by the six 
year Statute of Limitations . 

Even If plaintiff could somehow avoid the bar of 
the Statute, it still has not made out a cause of action. 

The attenpt by plaintiff's attorney to extract references 
in the complaint to other matters such as parts and 
accessories reveals the lack of substance in the complaint 
for it also admits elsewhere that such parts and accessories 
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were furnished and that therefore there was no breach 
involving then. Thus it is immaterial whether as plain- 
tiff's attorney now alleges there is or is not an agree- 
ment still in effect. The existence of an acreeaent does 
not give rise to a cause of action - only a breach thereof 
can be the basis of a cause of action and no term or pro- 
vision of any agreeaent has been set forth, let alone facts 
showing such term to have been breached. Furthermore, as 
shown above, if a breach were alleged, it certainly occurred 
more than six years before commencement of the action and 
Is barred by the Statute of Limitations. 

POINT II 

AS TO THE SECOND, THIRD, 

FOURTH AND FIFTH CAUSES 
OF ACTION 

Plaintiff here once again falls even to attempt 
to distinguish defendant's authorities which hold that plain- 
tiff has not (and could not) set forth a legally cognizable 
claim since one contracting party does not have a cause of 
action against the other for "inducing" the breach of their 
contract (see defendant's initial Memorandum of Law, p. 3) 
and that to plead a valid cause of action for "tortious inter- 
ference" plaintiff must set forth facts showing defendant's 
acts were "motivated solely by malice", as well as the 
special damage caused to plaintiff and the violation of some 
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known legal duty by defendant or that defendant' a acts 
vara unlawful In themselves. (See Memorandum of Law, 

PP. 5-7) . 

However, seeking to cover up the absence of som 
legally knovn cause of action, plaintiff elrnly dales that 
Its grievance la not barred by the three year Statute of 
Liaitatlons for such actions. It is said, without any support- 
ing fact or authority, that defendant's acts of allegedly 
discontinuing production on lovember 18, I960 (second and 
fifth causes of action) and allegedly sending the brochure 
"sons tine in 196l" (third and fourth causes of action) was 
a "continuing wrong" (again suggesting no oate an which the 
statute did or could ever begin to run)' on the assumption that 
plaintiff continued to suffer damage after these acts took 
place. Nevertheless, plaintiff points to no act, wrongful or 
otherwise, by defendant which took place after "sow# tins in 1961". 

Indeed, the complete failure of plaintiff's attorney 
to point to any specific act or fact occurring after 1961 
makes it crystal clear that the claiM are barred by the 
Statute of Limitations. In addition, the Buono case cited 
la his affidavit in support of the Fifth Cause of Action has 
nothing whatever to do with the Statute of Limitations, "con- 
tinuing wrongs", the sufficiency of a claim of conspiracy or 
any other question of pertinent Hew York law. 

As stated by the Court in Hanrlhan v. Parker. 19 
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Mice. 2d 467, 192 H.Y.C. 2d at p. 4 (Sup. Ct., I.Y. 1959)* 


Plaintiff '■ plea that inducing a breach 
of contract la a continuing tort...h-s been 
considered by thio Court cr.d rejected In 

Ha -.-.n Corn , v. : rtlical frsl jtv of : 1 York 

C oinwy , i,z~Tzrrrru rr~' - *<7Y73t ..j, 

0^7^279 App. Div. 10&3, 113 a.Y.S. 2d 282." 


Accordingly, plaintiff's causes of action for 
"tortious interference" if supposed to ever have existed, 
would have been barred at the latest on Dececber 31, 1964 
and certainly cannot now be nalntalned. 


Respectfully submitted, 

KELLEY DRYE HEWHALL HAQIHT.ES * VARREH 

Attorneys for Defendant 
390 Park Avenue 
leu York, Hew York 10022 


Of Counsel 

Robert Qurenbard, Esq. 
Clark J. Gurney, Esq. 
Dale 8chreiber, Esq. 
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April 27, 1970 


Clark J. Gurney, Esq. 
Kelley Drye Warren Clark 
Carr ft Ellis 
350 Park Avenue 
New York, New York 10022 

Re: Pearlman st 


GlseC-fc*S\J 

al. Markin et XI. ' 


DM r Clark: 


Por your information, enclosed herewith please 
find a copy of an affidavit of Jesse Clioenko, Esq. 
which attempts by innuendo to connect Chrysler with 
the institution of the above action. Xn view of the 
utter falsity of this innuendo, X believe your client 
■ay have some interest in preventing such groudless 
assertions in the .future. 

Sincerely, 

<5^0. 2J2uJZ~- 

Tale A. Schreiber 


DAS-.BS 

Enc. 




/ 
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UNITED 3TATE5 DISTRICT COURT 
EASTERN DISTRICT OP NEW YORK 


SILVER CHRYSLER PLYMOUTH, INC., 
Plaintiff, 
-against- 

CHRYSLER MOTORS CORPORATION and 
CHRYSLER REALTY CORPORATION, 

Defendants. 


73 C 853 (J.B.W.) 


APFIDAVIT 


STATE OP NEW YORK ) 

) 

COUNTY OP NEW YORK ) 


DALE A. SCHREIBER, being duly sworn, deposes and says: 

1. I am a member of the firm of Hammond A Schrelber, 
attorneys for plaintiff Silver Chrysler .’lymouth, Inc. in this 
action. This affidavit is submitted in reply to the affidavit of 
Robert Ehrenbard, Esq., sworn to October 30, 1973 ("third Ehrenbarc 
affidavit"), which was received by our firm yesterday by mail, in 
connection with the Chrysler defendants' motion to dismiss the 
complaint on the ground that plaintiff's counsel are allegedly dis- 
qualified to act for plaintiff in this action. 

2. In view of the already . immense record mounted by t.ne 
Chrysler defendants on this motion, I have refrained from replying 
specifically to most of the erroneous opinions and claims made 

the third Ehrenbard affidavit except for one particular cla.n. wr.U 
I believe is amply refuted by documents on the public recoru. 

3. At pages 14 and 15 of the chlrd Ehrenbard affidavit, 
Mr. Ehrenbard attempts to downplay his cooperation with me In toe 
Pearlmar case discussed at length in ay affidavit, sworn to Octuce. 
8, 1973, at pages 9 through 13. According to Mr. Ehrenbard' s '.ate.. 


t - 
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I 

affidavit, his cooperation with me was merely "a matter of profes- 1 
slonal courtesy" (p. 111). With respect to my meeting on October 1*. 

i 

1970 with Mr. Ehrenbard, Mr. Ehrenbard claims that he did not "reca-. 
any real meeting with [me] on that date", so that one must conclude 
that he Is In no position to either admit or deny my specific accoun* 
of that meeting contained at pages 10 and 11 of my affidavit, sworn 
to October 8, 1973, or In this affidavit. ' 

I 

a ■. I 

At pages 11 of my October 8, 1973 affidavit, I statecj 

that within a short time after our October 14, 1970 meeting, Mr. 

Ehrenbard propounded to Checker In the Chrysler case a request for * 

the production of the very documents produced In the Pearlman action, 

which I had shown to him and discussed. with him at our meeting and 1 

he had had copied. The documents were of particular Importance to 

Mr. Ehrenbard since they clearly contradicted the position taken b)| 

Checker in the Chrysler case with respect to Checker's projected 

profitability at various points of production. Although Mr. Ehr*n- 

bard attempted to create the contrary impression (third Ehrenbaro 

affidavit, p. 15), on October 26, 1970, his firm did within twelve 

days of our meeting propound a request for the production of the vc.\, 

documents that I had shown him on October 14, 1970. I annex hereu. 

as Exhibit A a copy of the first and last page of his firm's Request 

to Produce Documents dated October 26, 1970. The first two cate- ■ 

gorles of documents set forth on the first page of the request cai^ei 

for the very documents that I had shown to Mr. Ehrenbard ana their 

importance to Mr. Ehrenbard 's position is evident by their placement 

at the beginning of the request. Mr. Ehrenbard does not attempt to 

I 

I 

explain why, after six years of litigation with Checker, he, within 
twelve days after our October 14, 1970 meeting, suddenly saw the | 
need for these documents. 

e 

- 2 - 
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5. While Nr. Ehrenbard may be technically correct In 
contending at page 15 of his third affidavit that "I did nor sign • 

I 

any request for production of documents such as [Schrelber] has 
described", this assertion Is at best a Watergate half-truth. ,.r . i 
Ehrenbard does not deny that the first two categories of documents 
called for in the Chrysler request were formulated by him as a j 
result of our meeting. The Chrysler case was clearly Mr. Ehrenbaro'. 
case and no one would doubt, least of all Nr. Ehrenbard, that he 
was the primary Chrysler lawyer on this case. Indeed, on October 
15, 1970, eleven days before the service of the above described 
request to produce documents and one day after his meeting with me , 


! 


♦ 

t 

* 


I 

' ! 

i 


.1 

l 

/ 

i 


Nr. Ehrenbard represented the following to Judge Mansfield at a 
hearing on the Chryr.ler case: 

"You see, I am the only attorney working on 
this case for the defendants that had anything to 
do with It before your Honor was assigned to this 
case. This case was closed In our office. The 
associates who were familiar with It — you may 
recall them — who worked with me on the case when 
we had the motion for summary judgment had departed. 
Other associates In our office who had at one time 
or other worked on the cas^ departed. At the present 
time I have no associate working with me who knows 
anything about the case. 

"THE COURT: All you need Is one good man. You 
are not going to deny your qualifications, are you?" 



I annex hereto as Exhibit B copies of page 1 and 2 of the tran- | » 


script of the October 15, 1970 hearing before Judge Mansfield. • 

i 

I 


6. I believe It Is clear that Nr. Ehrenbard did not perj- 
celve any ethical problems In my representing Pearlman until his i 
clients' Interest dictated otherwise and that he did cooperate witj. 
me In the Pearlman case because he believed that It was to Chrysle 
advantage at that time. While I was at Kelley Orye Nr. Ehrenbard 
did not, as he claims, ever discuss his "position as tr [my] ethlcaj. 
obligations" with respect to the Pearlman case (third Ehrenbard affi- 
davit, p. 14). 


Sworn to before me this 

of November, 1973. 






Sworn to bi 
^W^ay of 




•MIASMS 
MDt M> 

St S4I 
MhSa tal M, 
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united states district court 

*• 

SOUTHERN DISTRICT OF NEW YORK 


CHECKER MOTORS CORPORATION, 


/y • ^ ° \ 

e' 0CI2e«H> ] 

W>' 61 


Plaintiff, 


O I Civ. iVni 


- against - 

C 

..CHRYSLER CORPORATION and CHRYSLER 
! MOTORS CORPORATION, 

t 

Defendants. 


REQUEST TO PRODUCE 
DOCUMENTS AT DEPOSITIONS 
PURSUANT TO 
RULE 30(b) (5) ; 


x 


SIRS : 


I 


1 PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(5) * 

of the Federal Rules of Civil Procedure, defendants Chrysler 1 

t 

I Corporation and Chrysler Motors Corporation ("Chrysler") 

( request plaintiff Checker Motors Corporation ("Checker") to 1 
'produce and permit defendants to inspect and to copy the 

•I * ! 

j) following documents in Checker's possession or control at j 
i, the taking of the depositions of Richard A. Yealin and other 

l| 

j; employees or former employees of Checker who will testify 
! pursuant to notice, stipulation or subpoena: 

a 

!' 1. All writings relating 1.0 studies, analyses . 

p budgets, projections or forecasts, whether actual or 
I prospective, referring to Checker's production, sales, costs,*’ 
{savings or profits or losses of taxicabs or passenger 
' vehicles for any of the years 1950 through 196*1 and any 
Mother years as to which Checker claims damages or refers in 

I connection with its claims for damages. 

2. All writings used by Mr. Yealin or others 
1 feting for CL cker in preparing its claims for damages. 


t 
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,i consideration of any dealings or contemplated dealings with 
Chrysler or any cupplier or possible supplier of automotive 
components or parts, any action that may be taken in 
, conned. Ion with obtaining automotive parts or components 

I 

I'rom Chrysler or any such supplier, any changes In the use 
of parts or components or .the models or vehicles to be pro- 
duced by Checker or any matters that are elements of any 

damages or losses claimed by Checker. 

!l 

I* 

' 8 . Any writings that duplicate or reflect any 

*1 

>' internal Chrysler writings other than those to which pro- 

•i 

duction numbers have been assigned that were produced by 
Checker in answer to interrogatories. 


It is requested that if plaintiff objects on any 
•I grounds to the production of any of the foregoing documents 

N 

i, at the forthcoming depositions, they give prompt written 
j notice of their objections to the Attorneys for the defend- 
ants so that prompt rulings may be sought. 

I 

i 

Dated: New York, New York 
October 26 , 1970 


I 


•I 

I 

I. 


'I 


'TO: 

I 

t 

l 

l» 

J 


Yours, etc. 

KELLEY DKYE WARREN CLARK CARR & ELLIS 
Attorneys for Defendants 


By: 


)iwa l 

A Member of the Pi 


350 Park Avenue 
New York, New York 


rm 


JOOPf? 


SHEA GALLOP CLIMENKO U GOULD 
Attorneys for Plaintiff 
330 Madison Avenue 
New York, New York 10017 


-n- 


i 

* 


i 


* 

I 

i 

I 

• 

i 

i 

i 

i 

i 

i 

i 


i 

i 


i 
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Chaoktr Motors Corporation, 
Pis lot iff, 
rs. 

Obryslor Ccepoaratlon, ot si.. 


/ ) J r . i • v " 

QIC 22 > r '“ 




64 Civil C66 


Do fond an to ond Third- 
Party Plaintiff*, 


C h so ksr Cisl Conpaay, st ol«. 


SUM-POrtf PsPsndants. 


Mow York, M. Y. 
Ootobc? 15, 1970 
11 o'olook s. bu 


MPOBBl 

Moo. ttaltor B, Canofiold, 

Olitriat Judao. 

APPEffflAKCESi 

3QXA, OALLOP, OLE^mO 6 C07LD, CSQ3., 
Attcmoyo for Plointirr, 
U ill lan flc^-.rtran, Esq., 

JC 70 C 3 D. ErairJC, Eaq., ond 
Harbort D» Iccoruo, Eaq., 

of Counool. 


KELLEY, ESC, IJT"I!\LL, t»OEOES 6 UABIUSH, E3QS., 
■ Attcrmyo for Dafondoota, 

Bobort Curanbord, Eaq., 

of Couoool. 


i 

i 

I 

» 


i 

I 

I 

I 


I 

I 


I 

I 

I 

1 


I 


SOS COTT^i Good aornlns, contlcson. 

12. niUIJL'flllPi Z would llko to opoloffizo for tiio 
daisy in oponlaa tho proooodincs this aornlna. Z would llko 

NMMM P .T W U COUNT RUMTIM, U.( COWNTMOWN. 
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to explain on of tin grab!— and dlffloultino Z bare boon 


laboring under la tbia 


your Honor. Xt tea so no bcarlns 


on the total aituatlon tbia noamlng with raapoot to tbia 


>tlon. 



Tou aao # Z an the only attorney working on tbia 


area for tbs dofUnflnnta that bad anything to do with it boforo 
your Honor waa aaalgnad to tbia aaao. Thin aaao waa eloaod 



offloo. The 


bad tbo notion Poor 


aaaooiatoo in 


flnalllar with it - 


bod at one tine or other worked 


on tha aaao depor t ed. At tbo proao n t tins Z have no aoaooiaty 


working with 


anything about tbo aaao. 


SB C03m?i All you naod ia one good nan. Too are » 
not going to donr four qualifications, are yourt 


1 31, EQCIDASDi Z approaiato you r oonsnnta about co, 

j 

That brinja sa to tbo next probloa. Khlle tbia aaao boo bconj 
dornant, to 007 tbo leant# if not abandoned# oj wo vic:;cd it, I 

t 

a 

I hovo undertaken any rcoponoibilitioa to othor aourta ond 
other oaooa acd othor elionta, 

IBB C(TC3i Z cna euro you boro, 

IQ. OOCAEDi Z ha vo found ayoolf ovor tho la at 
few uontha in an olr.oat irpoooiblo oltuabloa, attowptlns to . ! 
gat together to review tbia natter, to find out what notion 
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'""LYEr. CERYELEE PLYMOUTH. INC. v. CHRYSLER BIOTCP.S CORP. 5S1 
cat u 370 F.8upi» >1 IIK'tl 

»k. #••• 


SILVER CHRYSLER PLYMOUTH. 
INC, Plaintiff, 

v. 

CHRYSLER MOTORS CORPORATION 



No. 7S-OCSS. 


United SUtes District Court. 

E. D. New York. 

Nov. 26. 1973 . 

Action was brought by automobile 
dealer against manufacturer and asso- 
ciated real estate corporation for breach 
of dealership lease. On defendants' 
motion to disqualify the law firm repre- 
senting dealer, the District Court. Wein- 
stein, J„ held that attorney who had 
iwen an associate in 80 -member firm 
which had repre s ented automobile manu- 
facturer and its associated companies 
would not be irrebuttably presumed tc 
have the knowledge of confidences of ev- 
ery attorney in the firm which had rep- 
resented manufacturer, and disqualifica- 
tion was not warranted. 

Motion denied. 

L Attorney and Client *=*21 

When confronted with issues of dis- 
qualification of counsel for conflict 
based on former representation, court 
must protect the confidentiality of the 
relationship between client and attorney, 
yet it must be cautious not to interfere 
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needlessly with the freedom of litigants 
to proceed with counsel of their choice. 
Codj of Professional Responsibility. 
Canon 4, Judiciary Law N.Y. Appendix. 

L Attorney sad Client «=2i 

Canons may not be used to engross 
legal talent or to obtain the advantages 
of an implied restrictive covenant that 
would be of doubtful validity in any oth- 
er employment situation. Code of Pro- 
fessional Responsibility. Canon 4, Judici- 
ary Law N.Y. Appendix. 


3. Evidence **75 - 

Production of law firm's time 
records relevant to issue of disqualifica- 
tion of counsel for conflict based upon 
former representation would normally 
not entail disclosure of client's confi- 
dences. and negative inferences from the 
firm's failure to produce records in its 
exclusive control may be drawn. Code 
of Professional Responsibility, Canon 4, 
Judiciary law N.Y". Appendix. 


fide aces of every lawyer in 80-member- 
firm. Code of Professional Responsibil- 
ity. Canon 4. Judiciary Law N.Y. Ap- 
pendix. 

7. Attorney and Client C»M 

For purpose of disqualification of 
attorney representing client hostile to 
client of 80-member law firm in which 
attorney had been an associate, attorney 
would not be irrebuttably presumed to 
have knowledge of confidences of every 
lawyer in the firm. Cods of Profession- 
al Responsibility, Canon 4, Judiciary 
Law N.Y. Appendix; Federal Roles of 
Evidence, rnls SOL 28 U-S-CXA. 


4. Attorney and Client 4»!1 

Former client has right to protect 
his confidences by preventing the ap- 
pearance of his attorney as an adversary 
in substantially related matters. Code 
of Professional Res p on sibility, Canon 4, 
Judiciary Law N.Y. Appendix. 


• Where an attorney aa member of 
law firm himself represe nt ed a client in 
matters substantially related to thorn 
embraced by a subsequent csss he wish- 
es to bring against the former client, he 
is irrebuttably presumed to have bene- 
fited from confidential information rele- 
vant to the case and. for purpose of dis- 
qualification, there is no necessity to 
demonstrate actual exposure to specific 
confidences which would benefit the 
present client. Code of Professional Re- 
sponsibility, Canon 4. Judi ci a r y Law N. 
Y. Appendix. 


ft. Attorney and CUen* «1 ' 

As bearing on whether former 
member of law firm representing client 
adverse to client of the law firm was ex- 
poeed to confidential information of val- 
ue in the subsequent litigation, the per- 
suasiveness and. detail of the proof re- 
quired will vary inversely with the sta- 
tus of the lawyer in the firm, and a sen- 
ior partner will bear a greater risk than 
a junior associate of ultimate preclusion 
from representing client hostile to one 
the firm represented. Code of Profes- 
sional Responsibility, Canon 4, Judiciary 
Law N.Y. Appendix. 

ft. Attorney end Client «=»21 

For purposes of disqualification cf 
attorney representing client hostile to 
client of law firm of which attorney has 
been a member, an associate will not be 
charged with the knowledge of the con- 


Attorney representing automobile 
dealer in action against automobile man- 
ufacturer and associated real estate cor- 
poration for breach of dealership lease 
was not disqualified by reason of having 
been an associate in 80-man firm which 
had represented manufacturer and asso- 
ciated companies where it waa estab- 
lished that attorney had no actual 
knowledge of confidences of every law* 
yer in the firm. 


I0l Attorney and Client «**1 

In order to disqualify attorney from 
representing client hoetile to client of 
law firm in which attorney had been an 
associate, actual activities on specific 
cases by attorney must be demonstrated 
which would make it reasonable to infer 
that be gained some information about 
his former client of some value to his 
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present client, and disqualification 
couched in notions of possible appear- 


ance of improprieties will not be made 
on basis of vague or indefinite allega- 
tions. Code of Professional Responsibil- 
ity, Canon 4. Judiciary Law N.Y. Appen- 
dix. 

11. Attorney and Client «»38 

Rules appropriate in guiding law- 
yers of several decades ago must be ap- 
plied in light of current .realities. Coda 
of Professional Responsibility. Canon 4, 
Judiciary Law N.Y. Appendix. 

IS. Monopolies «*U(11) 

Large law firms may not protect 
their clients by monopolizing young tal- 
■ ent. Sherman Anti-Trust Act. | 1 «t 
seq., 15 U.S.C A. 1 1 et seq. 

IX Monopo l ies <5*12(17) 

Canons of ethics furnish no warrant 
for illegal restraints on trade. Code of 
Professional Responsibility. Canon 4, Ju- 
diciary Law N.Y. Appendix; Sherman 
Anti-Trust Act, S I et seq, 15 U.S.C-A. 
J let seq. 


Hsmmond A Schreiber, New York 
City, for plaintiff. 

Kelley, Drye, Warren. Clark. Carr A 
Ellis, New York City, for defendants; 
Robert Ehrenbsrd. New York City, of 
counsel. 

MEMORANDUM AND ORDER 

WEINSTEIN, District Judge. 
Defendants move to disqualify the law 
firm representing plaintiff on the 
ground that one of its attorneys pre- 
viously represented one of the defend- 
ants in other, related matters. For the 
reasons stated below the motion must be 
denied. 

I. SUMMARY 

The present action is brought by Sil- 
ver Chrysler Plymouth (Dealer), an au- 
thorized dealer of Chrysler Corporation 
against Chrysler Motors Corporation 
(Chrysler) and Chryslsr Realty Corpora- 
tion (Realty) for breach of a dealership 


|»ase. Defendants are represented by 
the firm of Kelley. Drye. Warren. Clark. 

Carr A Ellis. Plaintiff is represented 
by the firm of Hammocd A Schreiber. 

An alleged conflict arises out of 
Schreiber’s previous employment as an 
associate with Kell iy, Drye, Newhall, 
Maginnes A Warren, predecessor to de- 
fendants' law firm (both hereinafter 
“Kelley Drye”). which has represented 
Chrysler and its affiliates in a' substan- 
tial number of legal matters. Defend- 
ants that Schreiber’s work at Kel- 
ley Drye disqualifies his firm from rep- _ 
resenting plaintiff because of confi- 
dences he may have had access to or be- 
cause of the appearance of impropriety. 

[1] Issues of disqualification of 
counsel for conflicts based on former 
representation present the courts with 
especially delicate policy and factual de- 
cisions. On the one hand the court must 
protect the confidentiality of the rela- 
tionship between client and attorney. 
This duty is laid down in Canon 4 of the 
Code of Professional Responsibility: “A 
lawyer should preserve the confidences 
and secrets of a client" The court is 
charged with the duty of insuring main- 
tenance of “the highest ethical standards 
of professional responsibility." Ernie 
Industries. Inc. v. Patentex, Inc, 478 F. 

2d 562. 565 (2d Cir. 1073). See Pater- 
son and wheatham. The Profession of 
Law 277-279 (1971). 

[2] Yet, on the other hand, the 
courts must be cautious not to interfere 
needlessly with the freedom of litigants 
to proceed with counsel of their choice, 
and. as illustrated in the circumstances 
of the present case, not to unnecessarily 
circumscribe the career of a young pro- 
fessional. The Canons may not be used 
to engross legal talent or to obtain the 
advantages of an implied restrictive cov- 
enant that would be of doubtful validity 
in any other employment situation. 

II. FACTS 

A. Counsel lor the Parties 

Dale Schreiber graduated as an honor 
student from Columbia Law School in 
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June 1965. He was hired by Kelley 
Drye as an associate, commencing Sep- 
tember 1965 at an annual salary of 
$7,800. In late fall 1965, he left Kelley 
Drye when he was appointed law clerk 
to Marvin E. Frankel, United States 
District Judge for the Southern District 
of New York- Schreiber returned to 
Kelley Drye in September 1966, at an 
annual laliryof less than 110,000. In 
February 1969, after approximately 
thirty-two months total employment, he 
left the firm and esUblished his own 
practice in White Plains, New York. In 
August 1970 he accepted an invitation 
from Mr. Hammond — a senior lawyer 
with a national reputation for his repre- 
sentation of automobile dealers— to form 
their present two man firm. 


mula. Before the new building was 
completed, Chrysler transferred its real 
estate operations to Realty. In 1968, 
Dealer occupied the premises, at which 
time it signed a new form lease agree- 
ment with Realty. The new agreement 
was for a five year terra, compared to 
what Dealer alleges was the original 
twenty-five year period. 

Dealbr alleges that it was assured on 
signing that the new lease in no way 
prejudiced any Tights under the original 
agreement. When the five year term 
expired in May 1973. Realty threatened 
Dealer with eviction unless it signed a 
new agreement at a higher rental. In- 
fusing to sign, since Jana 1 Dealer has 
- paid the higher rent un der protest. In 
this action dsdaratary, injunctive and • 


While relatively modest in six* as 
compared to some other firms which 
range up to B-l.cr and jla >»,', nr's 240 
lawyers, the eighty member — 30 part- 
ners and 50 associates — Kelley Drye 
firm is well known and respected in the 
legal and commercial worlds. Since, 
1925 it has actively repr es ented Chrysler 
and its associated companies, one of the 
nation’s half dozen biggest corporate 
groups. Although Kelley Drye is listed 
on Chrysler's reports as ‘‘counsel” and 
iU 1971 fees from Chrysler were report- 
ed to be doee to $600,000, other lawyers 
throughout the country also represent 
this client. It has been estimated in af- 
fidavits before the court thst the num- 


monetary relief to r edress tbs alleged 
breach of the original Dealer B sl iwetinw 
Agreement is sought '*• 

Three theories underlie the c em p lal f t 
The first two, grounded on diversity end 
pendent jurisdiction, are essentially 
baaed on contractual breach of the Deal- 
er Relocation Agreement by Chrysler 
end Realty. The third, based on the 
Dealers’ Dsy in Court Act, 15 U.S.C. $ 
1221 st seq„ alleges that defendants 
coerced plaintiff into relinquishing the 
benefits of. its Dealer Relocation Agree- 
ment by threats of termination, non-re- 
newal and otherwise. • 

C. Prior Litigation 


ber of lawyers associated with firms 
representing Chrysler interests in recent 
years runs into the thousa n ds. As in 
the esse of moet large law firms, Kelley 
Drye has a high rate of associate turn- 
over; it is said that since 1965 this firm 
li»i probably employed some two hun- 
dred lawyers. 

B. Prttent Litigation _ 

The complaint in the present action 
charges thst Chrysler entered into a • 
standard form Dealer Relocation Agree- 
ment with Dealer in January 1967. The 
agreement provided that Chrysler would 
erect a facility to be occupied by Dealer 
at a rental computed under a special tot- 


As to confidences gained by Schreiber 
through his personal involvement in 
Chrysler cases, defendants allege: 

Mr. Schreiber . . . was person- 

ally engaged in extensive legal work 
for and repre s entation of Chrysler 
. . . and other Chrysler compa- 

nies, and obtained immeasurable con- 
fidential information regarding the 
practices, procedures, methods of op- 
eration, activities, contemplated con- 
duct, legal problems, and litigations of 
those companies. . . . 

More specifically, defendants charge: 
Mr. Schreiber'a representation of 
Chrysler encompsssod numerous mat- 
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ten in which Chrysler's real estate 
and other business practices were in- 
volved. as well as relationships with 
dealers and specific actions cguii.sl 
Chrysler by dealers, including an ac- 
tion which, like the case at t.r, relied 
in part upon an alleged violation of 
the Dealer's Day in Court Act. 

• • • 

[3] While both sides have provided 
the court with extensive recitals of the 
work done by him at Kelley D rye, as- 
seasment of Schreiber's involvement in 
Chrayler matters has been hampered by 
the absence of Kelley Drye’s relevant 
time records. Production of such 
records would normally not entail disclo- 
sure of client confidences. United 
States v. Long. 328 F.Supp. 233 (E.D. 
Mo.1971). Negative inferences from the 
firm's failure to produce records in its 
exclusive control may be drawn. Cf. 
Case v. New York Central R. Co., 329 
F.2d 936 (2d Cir. 1964); Matarese v. 
Moore-McCormack Lines, 158 F.2d 631, 
637 (2d Cir. 1946); Paeific-Atlantic S. 
S. Co. ▼. United States, 175 F.2d 632, 
686 (4th Cir.), cert, denied, 338 U.S. 
868, 70 S.Ct. 143, 94 L.Ed, 532 (1949). 

Considerable weight must be given to 
the affidavit of Mr. Clark J. Gurney 
who was the associate most closely in- 
volved with Chrysler's dealer suits dur- 
ing Schreiber’s tenure at the firm. 
Gurney affirms that to the best of his 
recollection Schreiber "did not work di- 
'rectly or indirectly on Chrysler dealer 
litigation, with the possible exception of 
researching a few specific points of law 
that may have been involved in a dealer 
ease." The scope of the research is 
demonstrated by Schreiber's involvement 
in Rocco Motors v. Chrysler, Index No. 

* 5120/1967 ( N.Y .Sup.Ct. West.Co. ) . In 

Rocco, the only dealer case Schreiber re- 
calls working on, his involvement 
amounted to researching a motion made 
to dismiss under the statute of limita- 
tions. 

With respect to Chrysler realty mat- 
ters both the issues raised and Schrei- 
ber’s involvement appear equally remote 
in rw*» — s» v. 


as respects this litigation. For example, 
defendants argue that Schreiber repre- 
sented Chrysler real estate interests in a 
litigation entitled Folk v. Cross L 
Brown Co., a suit in the Civil Court of 
New York City. Defendants urge, "lie 
thereby became familiar with some of 
Chrysler's practices as a landlord." The 
details, however, belie any possible rela- 
tion of the issues in Polk to the matters 
involved in the present action — beyond 
the semantic similarity that real estate 
was involved in both actions. Polk was 
an action brought by the Legal Aid Soci- 
ety seeking damages for a plaintiff (ap- 
parently a welfare client' who claimed 
he had been wrongfully evicted from the 
Circle Hotel. The hotel was then owned 
by a Chrysler subsidiary, Chrysler Man- 
hattan. Schreiber declares that his only 
recollection of involvement with t? e case 
"is that I was sent down to adjourn a 
motion or hearing on this case." De- 
fendants state that Schreiber drafted 
the answer in this action. Whatever the 
extent of Schreiber's involvement, the 
remoteness of the facts and issues of 
Polk to matters raised by the present ac- 
tion is striking. 

The only significant Chrysler case in 
which Schreiber had ex. nsive involve- 
ment while at Kelley Drye was Checker 
v. Chrysler, 283 F.Supp. 876 (S.D.N.Y. 
1968), affirmed, 405 Fid 319 (2d Cir.), 
cert, denied, 394 U.S. 999, 89 S.Ct. 1595, 
22 L.Ed.2d 777 (1969). In this treble 
damages antitrust action commenced in 
1964, Checker, a manufacturer of taxi- 
cabs competing with Chrysler, alleged 
that Chrysler was conducting a predato- 
ry campaign to put Checker out of busi- 
ness in violation of the Sherman Act. 
Schreiber's participation involved suc- 
cessful opposition to motions for sum- 
mary judgment and a preliminary in- 
junction. 

Checker claimed that Chrysler gave 
cash rebates to all purchasers of taxi- 
cabs from Chrysler dealers as part of an 
illegal price fixing agreement. In deny- 
ing Checker's motion, the District Court 
found that the plan did not have a tend- 
ency to restrict the pricing independence 
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of dealer* who remained free to deter- 
mine ultimate retail sale* price. At 
most, this ease would hare permitted ex- 
ploration of the pricing arrangement* 
between manufacturer and dealer. 
There is no substantial relation which 
can be reasonably established between 
the issues involved in the Checker case 
and the matters embraced bp the current 
action. . 


• • • •• . — 


in. LAW ' 

[4] The law in tfiia field has recent- 
ly been reexamined bp the Se co n d Cir- 
cuit in Ernie Industries, Inc. v. Paten tax, 
Inc, 478 F.2d 562.(1973). Governing 
•tandards laid down twenty pears ago 
assure the right of a former client to 
protect his confidences bp preventing 
the appearance of his attorney as an ad- 
versary in substantially related matters. 
As the court noted (478 T2A at 670) 
(footnote omitted) : 

We take as our guidepost in applying 
the language of Canob 4 to this case 
the standard articulated bp Judge 
Weinfeld in T. C. Theatre Corp. v. 
Warner Bros; Pictures, 113 F.Supp. 


The instant case is substantially dif- 
ferent from Ernie and like cases, for the 
lawyer now sought to be disqualified 
was not the moving force in the earlier - 
litigation, but rather was a young asso- 
ciate in a large firm, for the most part 
assigned to research narrow issues in 
the representation of Chrysler and its 
affiliates. Cfr Consolidated Theatres e. 
Warner Bros. Cl r. Man. Corp, 216 Md 
920, 926 (2d Cir. 1954) (salaried clerks 
not imams from these ethical consider- 
ations. but rel at ions hi p between the 
matters litigated was "substantially sim- 
ilar" with respset to several issues) ; 
Note. Disqualification of Attorney* for 
Representing Interests Adverse .to 
Former Clients, 64 Yale LJ. 917, 928 
(1966) (cautioning against s rigid ap- 
plication of the rule of the ConeeUdated 
Tk entree case to young professionals). 
There is a substantial question whether 
the Kmle standard should be applied to 
an attorney in Schreiber's position who 
can only technically be said to have rep- 
resented Chrysler in these earlier mat- 
ters. See alto Note, Unchanging Rules 
in Changing Timas: The Canons of 
Ethics and Intra-firm Conflicts of Inter- 


266 (SJ>.N.Y.1963). There the court est. 73 Yale LJ. 1068, 1072 (1964) 

said: ' (firms aware of the lesser nature of in- 

I hold that the former client need volvement with respect to disqnalifica- 

? hew no more than that the mature tion when ar aasociaU is involved) . 

embraced within the pending suit Assessing the likelihood that Schrei- 
wherein h»s former attorney ap- ber was exposed to confidential informa- 
pears on behalf of his adversary are tion of value to plaintiff in the present 
eubetatUiall y related to the matters case is difficult. Undoubtedly, some 
or cause of action wherein the at- where within the- confines of Kelley 
torney previously represented him, Drye during the years Schreiber was 
the former client. The court will employed, . there existed a peat deal of 
• assume that during the course of data, obtained confidentially, which 
the former representation confi- could be of some value to some possible 
dences were disclosed to the attor- future antagonist of Chrysler — including 
ney bearing on the subject matter plaintiff in this action. Such confi- 
of the representation. It will not . dences would be in the form both of doc- 
inquire into their nature and extent, uments and of oral information acquired 
Only in this manner can the law- by other members of the firm who had 
yer*s duty of abaoluto fidelity be en- represented Chrysler in various matters, 
forced and the spirit of the rule re- [5] Decision turns on whether, in 
lating to privileged -ommu Durations the cour>e 0 f the former "representa- 
be maintained. tion," the associato acquired information 

113 F.Supp. at 268-269 (emphasis reasonably related to the particular sub- 
supplied [by Court of Appeals]), ject matter of the subsequent represen- 
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tation. In making this determination 
the court will assume that c senior part- 
ner knows more about what is happen- 
ing in the firm generally than d«.-.’ a 
junior associate. Even if this is not 
true as a matter of fact, the greater te- 
sponsibilities, freedom of choice in se- 
lecting clients, and remuneration of the 
senior mske it fitting that he bear the 
greater risk of ultimate preclusion from 
representing a client hostile to one his 
firm represented. The persuasiveness 
and detail of the proof required will 
thus vary inversely with the status of 
the lawyer in the firm in the prior liti- 
gation. Cf. Consolidated Theatres v. 
Warner Bros. Cir. Man. Corp., 21G F.2d 
920, 927 (2d Cir. 1954) (“real capacity 
that of associate counsel"). 

[6] The law must reject defendants’ 
suggestion that for purposes of disquali- 
fication, in an organization as large as 
Kelley Drye, every associate is charged 
with the knowledge of the confidences of 
-every lawyer in the firm. Nor can it 
accept the more limited submission that 
any associate who did substantial work 
for a client is thereafter precluded from 
opposing it in any litigation. . Each case 
must rest on a close analysis of the facts 
in the light of the sometimes conflicting 
policies favoring protection of former 
client confidences and freedom of new 
clients to retain attorneys of their 
- choice. We analyze the facts in the 
light of the three categories relied upon 
by defendants, viz: 

(1) imputation of knowledge of other 
attorneys at Kelley Drye ; 

(2) personal exposure based on 
„ Schreiber’s own work on Chrysler mat- 
• ten; and 

(8) appeannee of impropriety. 

1. - Imputation of Knowledge 
Defendants maintain: 

•- As an associate here f~chreiber] was 
. exposed without restriction, not only 
to matters on which he worked, but 
”-. also to the entire scope of this firm’s 
work. 


Information obtained concerning ihc 
hundreds of other Chrysler matters 
being handled by other attorneys in 
this cff : cc . . . wevM . . . 

undoubtedly be of use to him in this 
uct.'c:i. . . . fT]he-e is r.n irr*. 

buttabl** presumption Mr. Schreiber 
shared information with other attor- 
neys. 

[7,8] In the factual situation 
presented by the instant case the conten- 
tion that there is an irrebuttable pre- 
sumption of imputed knowledge must be 
rejected. See Fleischer v. A-A.P., Inc., 
163 F.Supp. 548, 552 (S.D.N.Y.1958). 
appeal dismissed, 2G4 F.2d 515 f2d Cir.), 
cert, denied, 359 U.S. 1002, 79 S.Ct. 
1139, 3 L.Ed.2d 1030 (1959). Only 
where an attorney himself represented a 
client in matters substantially related to 
those embraced by a subsequent case he 
wishes to bring against the former cli- 
ent. is h«. irrebuttably presumed to have 
benefitted from confidential information 
relevant to the current case. See 
Fleischer v. A.A.P., Inc., supra, 163 F. 
Supp. at 552. . In such limited situations 
there is no necessity to demonstrate ac- 
tual exposure to specific confidences 
which would benefit the present client. 
But, as Judge Herlands noted in Fleisch- 
er (ibid.), in a case “where the attorney 
may be *vicariously disqualified’ (as by 
virtue of his former membership in a 
law partnership), the inference is treat- 
ed as rebuttable." 

In support of their position defend- 
ants place primary reliance upon Laskey 
Bros, of W. Va„ Inc. v. Warner Bros. 
Pictures, Inc., 224 F.2d 824 (2d Cir. 
1955), where in a very different factual 
context an irrebuttable presumption of 
imputed knowledge was applied to bar 
an attorney’s involvement in an anti- 
trust case in which his former firm had 
been disqualified from representation. 
Laskey’s primary significance was in its 
ruling that once any member of a firm 
is disqualified the prohibition is extend- 
ed to other members of that firm. Id. 
at 826. Judge Kaufman was subse- 
quently to note that Laskey made equal- 


501 a 

370 FEDERAL SUPPLEMENT 


ly clear that "a former partner barred 
only by imputed knowledge may rebut 
the inference that he received confiden- 
tial information from the attorney with 
actual knowledge." - United States v. 
Standard Oil Company. 136 F.Supp. 345. 
364 (S.D.NTY.1955). 

[9] While there is some doubt 
whether a presumption should be applied 
against a challenged junior associate, we 
need not reach this question. Assuming, 
without deciding, that there is a pre- 
sumption, whether it is of a classic 
Thayerian type, shifting only the burden 
of coming forward, or of the more strin- 
gent type embodied in the not yet opera- 
tive Rule 301 of the Rules of Evidence 
for United States Courts and Magis- 
trates, shifting both the burdens of com- 
ing forward and of persuasion, it has 
been rebutted by Schreiber. 

Defendants’ proposed rule of an irre- 
buttable broad presumption would forev- 
er bar any participation in any suite 
against any interest ever represented by 
a previous firm by all partners and asso- 
ciates of a large firm— even students 
working for one summer. The sue and 
influence ol modern law firms and the 
number of huge national and interna- 
tional corporate interests they represent 
militate against such a harsh result 
Especially is this true in relation to 
young associates. Their exposure to 
matters they are not themselves re- 
searching is necessarily limited, both by 
the briefness of their tenure and by 
their narrow responsibility with respect 
to the questions they are asked to inves- 
tigate. Responsibility to protect client's 
confidences as well as the need to avoid 
uneconomic duplication of effort will 
normally restrict internal circulation of 
information about clients to those with 
some need to know. These policies tend 
to limit the exposure of junior associates 
to client confidences. 

Since the largest firms represent the 
largest corporations with interests in all 
sectors of the economy, it is almost im- 
possible to have an important client or 
its subsidiary avoid some kind of legal 


relationship with another client at some 
time. Cf. E. 0. Smigei, The Wall Street 
Lawyer 234 (1964). ' Where a firm rep- 
resents concurrently conflicting inter- 
ests, the practice is sometimes followed 
of ‘splitting up’ the firm into separate 
teams of lawyers, each of which repre- 
sents one of the - antagonistic clients." - 
Note, Unchanging Rules in Changing 
Times: The Canons of Ethics and In- 
tra-firm Conflicts of Interest, 73 Yale 
L J. 1058, 1071 (1964). Cf. J. C. Gould- 
en. The Superlawyers 53 (1972L (Cov- 
ington- and Burling “isn’t really a law- 
firm. . . . ‘ Actually, it's a conglom- 

eration of fifty law practices.")- The . 
fact that attorneys within the firm are 
effectively insulated from exposure to ■ 
the confidences of other clients where 
necessary demonstrates the inappropri- *. 
ateness of an invariable mechanical im- - 
potation of knowledge. Here the evidence 
demonstrates that there was no actual 
knowledge. 

- % * * * • ’ **' 

2. Actual Knowledge 

The remoteness of Schrei bar’s role in 
previous Chrysler litigation is particu- 
larly apparent when compared with the 
activities of attorneys involved in the 
cases where disqualification has been re- 
quired. In Motor Mart, Inc. v. Saab 
Motors, Inc., 359 F.Supp. 156 (S.D.N.Y. 
1973), the case which defendants urge 
has striking similarity to the current ac- 
tion, disqualified counsel had sought to 
bring an action for damages against 
Saab under the Dealer's Day in Cwurt 
Act based on claims of unlawful termi- 
nation of an automobile dealership. 
Counsel had represented Saab on a regu- 
lar basis over a five year period. He 
had drafted the basic dealer agreement 
used by Saab, in addition to being in- 
volved extensively in other aspects of 
the company's legal relations to its deal- 
ers. During that period, he represented 
Saab in a state court case based on sub- 
stantially similar allegations. His ap- 
parent role in representing the client in 
a broad range of activities, some . of 
them relating directly to matters em- 
braced by the litigation in which he was 
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disqualified, cannot be meaningfully 
compared to Schreiber'r work at Keiley 
Drve. 

3. Appeararict * r.f Impropriety 

[lb] Defendants seem to suggt&t 
that the complexities of the factual de- 
termination to be made Dy this court 
should be avoided b. a decision couched 
in notions of possible appearance of im- 
propriety. On the contrary, the impor- 
tance of the underlying policy considera- 
tions call for careful analysis of the 
matten embraced by previous and 
present litigations. Vague or indefinite 
allegations do not suffice. Actual activ- 
ities on specific cases by Schreiber must 
be demonstrated which would make it 
reasonable to infer that he gained some 
information about his former client of 
some value to his present client. Tho 
danger of damage to public corxidence 
in the legal profession would be rreat if 
we were to allow unfounded charges of 

• impropriety to form the sole basis for 
an unjust disqualification. 

IV. DANGERS OF UNNECES- 
SARY RESTRICTIONS ON 
YOUNG ATTORNEYS 

A concern both for the future of 
Toung professionals and for the freedom 
- of choice of the litigant in specialized 
areas of law requires care not to dis- 
qualify needlessly. As Judge Clark 
wisely cautioned in Laskey Bros, of W. 
"Ye-. Inc. v. Warner Bros. Pictures. Inc., 
224 FRd 824. 827 ( 2d Cir. 1355), the 
- rules of disqualification should r.ot be so 
rigid that “young lawyers might seri- 
wialy jeopardize their careers by tempo- 
rary affiliation with large firms." 

[II j Changing times have resulted in 
continual modification of the practition- 
er's ethical, social and political roles in 
our society. See Patterson and Cheath- 
wn. The Profession of Law 19-23. 
£&-4>7 (1973). Rules appropriate in 

• guiding lawyers of several decades ago 
must be applied in light of current reali- 
ties. See Note, Unchanging Rules in 
Changing Times: The Canons of Ethics 
and Intra-firm Conflicts of Interest, 73 


Vale L.J. 1058 (1964, As the author of 
the Yale Note perceptively points out 
(at 1069), the rigid rule of total disqual- 
ification 

is premii-ed in the day when firms, 
when they existed, were very smail — 
also a day when attorneys most* fre- 
quently could think of their activities 
in terms of discrete •'matters”. In- 
creasingly, neither condition main- 
tains. 

Law remains one of the few profes- 
sions where young people can establish 
themselves without large amounts of ini- 
tial capital. Many distinguished law- 
yers have served brief apprenticeships 
with large firms where they have, in 
many instances, concentrated their work 
in highly specialized 'ields. The mode 
of assignment of work to young asso- 
ciates in modern large law firms make 
unreasonable a rule of disqualification 
which would prevent them from ever lit- 
igating against clients of their former 
firm. Young lawyers will necessarily 
become overcommitted to their initial 
employer if the rules of disqualification 
are applied so as to prevent them from 
being retained by di‘«ts seeking their 
specialized services.' \ 

The dangers are enhanced by an in- 
creasing trend towards concentration in 
the legal profession, ‘'here has been a 
dramatic decrease over th' past two dec- 
ades in the percentage *,/ lawyers prac- 
ticing individually and «■ corresponding 
increase in the percentage of attorneys 
affiliated with firms. American B.ir 
Foundation, The 1971 lawyer Statistic.il 
Report (1972). In 1 59% of the at- 

torneys in this nat'e* were -individ- 
ual practitioners, whi.e 27.8% were 
partners or associates in firms ; by 1S70 
the percentage of attorneys practicing 
alone had shrunk to 36.*%. while 36.1% 
were now associated with firms. Ibid. 
at p.’lO. 

Large law firms throughout the 
country continue to grow in size and 
relative power. See. e. g., E. 0. Smipel, 
The Wall Street Lawyer 43 (1964). 
They also continue to attract a more 
than proportionate share of exceptional 
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(aw school graduates. A dramatic exam- 
ple is provided in Kohn v. Royal). Koegel 
&. Wells, 59 F.R.D. 515, 520-521 (S.D. 
N.Y 1973), a challenge to the hiring 
practices of one of this city’s large 
firms. The case reveals that of approxi- 
mately 500 women in the legal profes- 
sion in a position to receive considera- 
tion for jobs at Royall. Koegel & Wells 
in 1970, the firm received applications 
from 78 women— some 16%. While 
there has reputedly been a slight de- 
crease in the popularity of the large law 
firms among the most dedicated young 
lawyers, they still offer the highest po- 
tential income and tend to attract the 
largest share of talented law graduates. 
See, e. g., P. Hoffman. Lions in the 
Street 4, 132-134 (1973); J. C. Gould- 
en, The Superlawyera 55, 59 (1972); M. 
Mayer. The Lawyera 111 (1967); E. O. 
Smigel, The Wall Street Lawyer 38-39 
(1964) ; Note. A Survey of Chicago Law 
Student Opinions and Career Expecta- 
tions. 67 Nw.U.LJtev. 628, 629, 639-40 
(1973). With large firms exerting such 
a compelling influence-over bright young 
lawyers, rules which would seriously 
curtail their future work must be con- 
strued so that they are not applied in an 
unnecessarily restrictive way. 

' The problem is not limited to asso- 
ciates in large firms. It exists in small- 
er communities where a few law firms 
handle most of the commercial practice 
or in national firms of a modest size 
specialising in areas of law or com- 
merce. M. Mayer. The Lawyers 388 
(1967). As one astute commentator put 
it (Note, Unchanging Rules in Changing 
Times: The Canons of Ethics and In- 
tra-firm Conflicts of Interest, 73 Yale 
LJ. 1059, 1068 (1964) (footnotes omit- 
ted)): 

Such unexpected conflicts, either be- 
tween current clients or between a 
current and past client, are particular- 
ly to be expected in the smaller metro- 
politan centers, where a small number 
of law firms handle much of the area’s 
substantial commercial practice. The 


problem frequently appears in the 
larger cities as well, however, where 
the firm reprints a full roster o’ 
major commercial clients whose very 
size and range of operation make it 
inevitable that they come in conflict 
on a more or less regular basis. The 
incidence of sudden conflicts between 
current or past clients may also be ag.- 
gravated by the growing specialization 
among some law firms. ■ As a -firm’s 
business is conducted within increas- 
ingly narrow scope, the class of poten- 
tial clients is usually reduced corre- 
spondingly. 

See also P r oc e ed ings of American- Law 
Institute, 41 U.SJ-.W. 2627 (1973) (P.— 
A. Wollrin forecasting an accelerated 
tendency towards specialization in the 
bar) ; I. F. -Reichert, Jr, The Future of 
Continuing Legal Education. 178, in 
Law in A Changing America (G. C. 
Hazard, Jr, ed. 1968). 

In a related field, that of restrictions 
on the right of employees to compete 
with their former employers, the courts 
have refused to enforce covenants overly 
restrictive of free trade. See, a. g, 
Blake, Employment Agreements Not to 
Compete, 73 Harv.LJUv. 625 (1960); 
Goldschmidt, Antitrust's Neglected 
Stepchild: A Proposal For Dealing 
With Restrictive Covenants Under Fed- 
eral Law, 73 Col.L.Rev. 1193 (1973). In 
applying x test of reasonableness to such 
restraints. Professor Blake points out, 
hardship on the employee ss well as the 
injury to society are crucial factors in 
the court's determination a- to whether . 
the covenant will be allowed. Cf. Gold- 
schmidt, 73 Col.L-Rev. 1193, 1196. As 
early as 1831 the English courts recog- 
nized that such restrictions would be 
held invalid where found “so large as to 
interfere with interests of the public. * 
Homer v. Graves. 7 Bing. 735. 743, 131 
Eng.Rep. 284, 287 (C.P.); Blake. 73 
Harv.L.Rev. 625, 639. Professor Blake's 
analysis of the possible damages to soci- 
ety of employment restrictions serves as 
an apt description of some of the haz- 
ards incident to an unnecessarily harsh 
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rule of attorney dinju*.lifu.atiun. Such 
restrictions 

reduce both the economic mobility of 
employees and their personal freedom 
to follow their own interests. These 
restraints also dimin'Vn competition 
by intimidating potential competitors 
and by slowing down the dissemina- 
tion of ideas, processes and methods. 

Id u at 627. 

[12, - 13] Antitrust implications in 

unduly restricting the work of the larg- 
est law firms’ former associates are not 
insubstantial since these firms have as 
clients corporations that control a major 
share of the American economy. See, e. 
g., P. Hoffman, Lions in the Street 16- 
36, 40-41. 43-44 (1973); W. J. Hudson. 

Outside Counsel: Inside Directors-Law- 
yers on the Boards ol American Indus- 
try (1973), Large law firms may not 
protect their clients by monopolizing 
. young talent. The Canons of Ethics 
furnish no warrant for illegal restraints 
on trade. 

We agree, as the Court of Appeals put 
1L that the courts should be cautious lest 
they “cast aside ethical responsibilities 
oat of an excess of antimonopolistic fer- 
▼or." Ernie Industries, Inc. v. Patentex, 
vine.. 478 F.2d 562, 574 (2d Cir. 1973). 

But neither should the courts ignore the 
-practical effect of, to paraphrase Ernie, 

-an excess of ethical fervor,” that un- 
necessarily restricts freedom of attor- 
' neys, clients, and our system of free en- 
_ terprise. In his dissent in Harrnar 
Drive-In-Theatre. Inc. v. Warner Bros. 

’ Pictures, Inc., 239 F.2d 555, 559 (2d Cir. 

1966), reh. denied. 241 F2d 937. cert, 
denied. 355 U.S. 824. 78 S.Ct. 31, 2 L. 

Ed.2d 38 (1957), Judge Clark cautioned: 

- V- • • the dangera of using legal 

ethics as a club to protect monopolists 
..•or harass complainers . . . sug- 

gest care and concern lest we go too 

- 

• Disqualification of plaintiff’* counsel 
is not warranted. Defendant*’ motion ia 
denied. 

• • • 

.-“So ordered. 
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MEMORANDUM AND ORDER DATED DECEMBER 17, 1973 
OF THE HONORABLE JACK B. WEINSTEIN, UNITED 
STATES DISTRICT JUDGE FOR THE EASTERN 
DISTRICT OF NEW YORK. 


"The parties have submitted this 
motion on the briefs. The court is con- 
vinced that an immediate appeal will not 
materially advance the ultimate termina- 
tion of this litigation but that, rather, 
it will add unnecessarily to the burdens 
on the parties and to the appellate cal- 
endar. The parties should endeavor to 
complete preparations for trial so that 
this simple case can be speedily disposed 
of without unnecessary motion-practice. 
The motion is denied in all particulars. 
So ordered. 

December 17, 1973 Jack B. Weinstein 

U.S.D.J." 
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,! UNITED STATES DISTRICT COURT 
„ EASTERN DISTRICT OP NEW YORK 

SILVER CHRYSLER PLYMOUTH, 

Plaintiff, 

- against - 

CHRYSLER MOTORS CORPORATION and 
CHRYSLER REALTY CORPORATION, 

Defendants . 
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NOTICE OF APPEAL 




ENTERED 
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NOTICE IS HEREBY GIVEN that Chrysler Motors 
| Corporation and Chrysler Realty Corporation, defendants 
‘above-named, hereby appeal to the United States Court of 
Appeals for the Second Circuit from the Order in this action 

ft 

dated November 26 , 1973 and entered in this Court on Novem- 
ber 27* 1973* denying defendants' notion to enjoin and dis- 
qualify plaintiff's attorneys and to dismiss the complaint 

t| 

because of such disqualification. 


li 

Dated: 


New York, New York 
December 21, 1973 


KELLEY DRYE l/ARREN CLARK CARR & 


ET-T-TS 


(A 

7X71 


\ 


Attorneys for Defendants 
350 Park Avenue 
New York, New York 10022 
(212) PLaca 2-5">00 


TO: 

HAMMOND L SCHREIBER, ESQS. 

I* Attorneys for Plaintiff 
II 85 Avenue of the Americas 
!, New York, New York IOO 36 

( 212 ) 869-9696 

I 
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ORDER DATED APRIL 30, 197^ OP THE HONORABLE 
JACK B. WEINSTEIN, UNITED STATES DISTRICT 
JUDGE FOR THE EASTERN DISTRICT OP NEW YORK. 


"Pursuant to what this Court construes 
the spirit of the Court of Appeals in 
permitting an appeal from the order of 
November 26, 1973. this Court will con- 
sider the stay as still operative pend- 
ing disposition of the appeal. The 
clerk will inform the parties. So ordered. 

April 30, 197^ Jack B. Weinstein 

U.S.D.J." 
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UNITED STATES DISTRICT COURT 

souther:’ district of new yop.k 




DIETRICH MEYERHOFER ct al., 


Plaintiffs, 


73 Civ. 1940-LFM 


-against- 


memo random 


EMPIRE FIRE AND KARINE INSURANCE 
COMPANY ct al., 

• • 

Defendants . 


MacMAHON, District Judre. 


Plaintiffs move under Rule 56, Fed. R. Civ. P. , 
and Civil Rule 11A of this court for an order declaring 
that this action be main! ined as a class action. In- 
voking Canons 4 and 9 of the Code of Professional Re- 
sponsibility and the supervisory power of this court, 
the individual defendants Empire Fire and Karine In- 
surance Company (Empire) and Sitomer, Sitoncr & Porges 
• • 

(Sitomer firm) cross-move for an order disqualifying 
plaintiffs' attorneys from representing plaintiffs in 
thin action or associating with any other attorney in 
the prosecution of this action; enjoining plaintiffs. 
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their attorneys and Stuart Charles Goldberg from further 
disclosing confidential information regarding Empire; 
directing the Clerk of the court to seal that part of 
the file containing confidential information; dismissing 

this action without prejudice; and granting such other 

• • 

relief as the court may deem proper. We shall consider 
the cross-notion first. 

• # 

Empire retained the Sitomer firm to draft a 
registration statement in connection with a public offer- 
ing of Empire stock. Goldberg , a limited partner of the 
law firm from November 15, 1971 until January 21, 1973, 

v/es actively involved in the preparation of the state- 

• • 

ment or in the necessary background work, such as, re- 
viewing the minutes of Empire. The registration state- 
ment for the Empire issue was dated May 31, 1972. 

In January 1973, Goldberg became aware of what 
he fait were material omissions concerning certain com- 
pensation agreements between the Sitomer firm and Em- 
pire. Evidently, the possibility that these agreements 
would become public was the subject of much discussion 
within the Sitomer firm. Goldberg thought that full dis- 
closure to the Securities and Exchange Commission (SEC) 
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was proper and obligatory. He arked his personal attor- 
ney to contact Stanley Sporkin, Deputy Director of the 
SEC's Division of Enforcement, explain the nature of 

j 

the problem and make known Goldberg's availability to 
meet with the SEC to discuss the problem. 

A meeting between Goldberg and SEC represen- 

tatives was arranged for Monday morning, January 22, 

• • 

1973. The night before this meeting, Goldberg sent 
telegrams to two limited partners in the Sitomer firm 
advising them of his immediate resignation from the 
firm and of his meeting with the SEC "for the purpose 
of making full and complete disclosure regarding the 
activities of the firm in regards to securities prac- 
tice." 

During the next week, Goldberg discussed the 
firm's activities with respect to the Empire registra- 
tion statement and also with respect to another regis- 
tration statement which the firm had been preparing. 

He submitted a lengthy affidavit to the SEC outlining 
these activities on January 26, 1973. No member of the 

firm participated in or appeared at these discussions 
i 

notwithstanding their present claims that they intended 
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to make full disclosure. The SEC. has commenced an inves- 
tigation of these transactions. 

Empire filed its annual report v;ith the SEC 
• * 

(Form 10J:) on April 12, 1973. This report made public 
disclosure for the first time of the compensation agree- 
ments. The report was distributed to Empire's stock- 
holders on or before April 30, 1973. 

Plaintiffs filed their original complaint on 
May 2, 1973 asserting that the omission of the compensa- 
tion agreements from the registration statement was a 

1 

violation of the securities lavs. Service was made on 
that same day on the Sitomer firm and. its general part- 
ners. Plaintiffs' counsel (counsel) telephoned Goldberg 
on May 3, 1973, informed him that an action had been com- 
menced and that Goldberg was named as a defendant. Gcld- 
berg denied any wrongdoing and told counsel of his efforts 
to have the Sitomer firm make disclosure and of his own 
disclosure before the SEC. Counsel agreed that if Gold- 
berg were not involved in the alleged omissions, they 

Golclbercr 

would move to drop/t ' » a~n a party defendant. Goldberg 

then asked if he could sec a copy of the complaint with- 
\ ■ 

out being served. 
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/ 


Counsel arranged to meet Goldberg in front of 
counsel's office building. At this meeting on May 3, 

1973 counsel requested a copy of Goldberg's SEC affi- 
davit but ho refused to disclose it until he had spoken 
with his own attorney and with the SEC. After discussing 
the matter with his attorney, Goldberg arranged to meet 
counsel on May 7, 1973 at counsel's office. At this 
meeting, he again refused to show counsel his affidavit 
until he had spoken with the SEC. Counsel and Goldberg 
then called William P. Sullivan, Special Counsel at the 
SEC. Mr. Sullivan stated that the SEC had no objection 
to disclosure of the affidavit. Goldberg then gave coun- 
sel a copy. A discussion followed. 

Subsequent to this meeting, counsel moved for 
an order dropping Goldberg as a named defendant. We 
granted tha 4 motion since Goldberg had not been served 
and since no prejudice would accrue to any other party. 
Defendants now assert that their cross-motion should be 
granted because counsel aided end abetted a disclosure 
of confidential information and because counsel have 
failed to avoid the appearance of impropriety, in vio- 
lation of Canons 4 and 9 of the Code of Professional 
Responsibility. 
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It is the duty of the court to examine charges 

of unethical conduct and to supervise the conduct of its 
2 

attorneys. When considering such charges, courts may 

not rely upon the good faith of the attorneys involved, 

• • 

but rather must apply "a strict prophylactic rule to pre- 
vent any possibility, however slight, that confidential 
information acquired from a client during a previous re- 
lationship nay subseauently be used to the client's dis- 

3 

advantage." 

• • 
Canon 4 provides that "a lawyer should preserve 
the confluences and secrets of a client." This obliga- 
tion is broader than the evidentiary attorney-client 
privilege and "exists without regard to the nature or 

source of information or the fact that others chare the 

4 » 
knowledge." Furthermore, the court does not stop to 

inquire whether any information which Goldberg or his 
firm may have disclosed to plaintiffs' counsel was in 
fact confidential, for such an inquiry would reveal the 
very confidences sought to be protected. All that need 
be shown, therefore, is that during Cne attorney-client 
relationship Goldberg had access to his client's in- 
formation relevant to the issues here. 

\ 
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Canon 9 provides that a -lawyer should avoid 

even the appearance of professional 
_ P oressi °nal impropriety. " Every 

* ™ St be nad °' th ° rc£ °~« to ensure not only that 
the actions of . lawyers are proper hut also that they ap- 
pear to bo so. The appearance of propriety nay be as 
necessary as the fact. 

.rati f GOl<5bCr9 h2d bCC " aCtlV£ly lnV ° 1VOd *» '*• prep- 
on of Empire's registration statement. Ko i nsP ected 

3 7 Ut0 b °° kS ~ «« -** ‘0 the SEC in danuary . 
» -pected rr.ipire file. The re can be „ o qu 

«; 7’ thSt GOldb0r9 had *“•“ to Client material 

, tC i ““" h «o- tibewise, there can be no ' 
question that he has associated with, and made disclo- 
ses to, the plaintiffs without the consent of Empire. 

loIT 7 ciation co ~ es the - — i 

-non 4 ceehs to protect, at the very least, when a 
orner client is sued, he has a right to assume that his 
ormer attorneys win not voluntarily disclose what they 

“* *» w ... J 

erg no longer represented Empire, or even that 

P aintiffs had named him as a defendant a 

cxenaant, docs not re- 

aeve him Of his professional responsibility . 0 
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Furthermore, association with the former cli- 

• 

ent's adversary gives the appearance of impropriety. 

All other defendants were served; Goldberg, alone, 

among the named defendants was not served, and it was 

• * 

counsel for the plaintiffs who requested that Goldberg 
be dropped as a defendant. However innocent the asso- 
ciation with the former client's adversary's counsel 

may have been, it clearly has the appearance of impro- 
• • 

priety. 

Counsel for the plaintiffs cannot disentangle 
themselves from the tainted association. They agreed 
to meet with Goldberg and were willing, if not eager, 
listeners to disclosures of confidences which they knew, 
or should have known, were protected by the Canons of 
Professional Responsibility. They, thus, not only en- 
couraged but also participated in a violation of Canon 4 
and Canon 9. 

Plaintiffs argue, however, that the alleged 
omissions and misstatements by Umpire constitute, if 
true, a continuing crininal and civil violation of the 
anti-fraud provisions of the securities laws and that, 
therefore, Goldberg was required to reveal the information 
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• • 

to tho SEC by Disciplinary Rule 7-102 (D)(1). That rule 
provides: • 


/I 


“A lawyer v.'ho receives information 
clearly establishing that: 

(1) His client, has in the course of 
the representation, perpetrated 
a fraud upon a parson or tribunal 
shall promptly call upon his cli- 
ent to rectify the same, and if . 
his client refuses or is unable 
to do so, he shall reveal tho 
fraud to the affected person or 
tribunal. " 


Goldberg disclosed the information to tha SEC 
in January 1973, and in April of that year Empire dis- 
closed the information in its annual report to stock- 
holders which it filed with the SEC. The complaint here 
was thus filed on the basis of information already pub- 
lic. Disciplinary Rule 7-102 (B)(1) requires the lawyer 
to reveal the fraud only if the client refuses to do so. 
Since the client had already revealed the omission to 
its stockholders and to the public, via the SEC, Cold- 
berg had no further obligation under Disciplinary Rule 

7-102 (13) 1) to reveal the info rmation or to discuss tho 

, 9 

matter with plaintiffs' counsel. 


Plaintiffs further argue that Goldberg's dis- 
closures could have been compelled through the discovery 
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process. The argument is both immaterial and premature. 
As we hove shown , the issues raised here arc brooder than 
the attorney-client privilege and whether the disclosure 
information will offend that privilege must await con- 
crete situations during discovery or trial. Moreover, 
discovery is 'conducted within the supervision of the 
court. No such safeguards were available at the meet- 
ings between plaintiffs' counsel and Goldberg. 

Plaintiffs also raise other arguments based on 
the attorney-client privilege. They attempt to chow that 
the attorney-client privilege does not apply and there- 
fore that there y/as no bar to Goldberg's meeting with 
plaintiffs' counsel. These arguments are inapposite, 
cince, as we have seen, we are concerned with the broader 
obligations of Canons 4 and 9. We hold only that, under 
the circumstances shown here, the meetings between Gold- 
berg and counsel were violative of Canons 4 and 9. We 
need not and do not reach any situation which may later 
arise where the attorney-client privilege may be in 
issue. 

• • 

• • 

We now consider the scope of the relief. The 

circumstances of this case have put all parties and 
1 
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counsel In an unusual situation. The questions presentee 

are close. Both Goldberg and cpunsel consulted ar to the 

propriety of their meetings and the disclosures , and we 

think they acted in good faith. However, in keeping with 
• * 

the "strict prophylactic rule" of Ernie Industries, Inc. 

V. Patenter. ( Inc. , 478 F.2d 5C2 (2 Cir. 1973), to protect 
confidences and to ensure propriety and the appearance of 
propriety on the part of the bar, we must prevent such 
conduct as that shovrn here. 



Accordingly, counsel for plaintiffs and Gold- 
berg are enjoined and barred from acting as counsel or 
participating in any way with counsel for the plaintiffs 
in this action or in any future action against Empire 
involving the same transactions, occurrences, events, 
allegations, facts or issues, and they are further en- 
joined from disclosing confidential information regarding 
Empire to others except to comply with rulings of the 
court on discovery proceedings or upon trial. All other 
injunctive relief requested is denied. 


The affidavits submitted to us iji car. era , spe- 
Goldbcrg's affidavit of June ST, 1973 and 
cifically, /Goldberg 1 s affidavit of January 2G, 1973 pro- 

6 

pared for the SEC, shall be made a part of the record 

l 
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and sealed by the Clerk of the court. 

In light of the foregoing, it becomes necessary 
to dismiss the complaint and this action without preju- 
dice. Since’ v/e have dismissed the action, there is no 
need to consider plaintiffs' motion for an order de- 
termining this to be a class action. 

So ordered. 


Dated: New York, N. Y. 

August*^, 1973 


l&i’M 

f LLOYD T. ilaCiIAllO.'i 
United States District Judge 


t 

I 


9 

l 

i 

4 


\ 


12 - 


520 a 
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Kcycrhofcr v. Empire Fire £ ?!nr ir .o Ins. Co. 

73 Civ . 1940-LFtt 


footnotes 


The X film ar.d the general partners have attempted 
to she-.: that counsel for plaintiffs had become av:arc 
of the fir.n'c prof. leaner. t through discussion v:ith 
the X firm concerning the renting of a part of the 
firm's office space by counsel for plaintiffs*. They 
evidently are trying to posit some breach of confi- 
dence by counsel or by a third party vho acted as 
intermediary in the renting discussion. This has 
caused counter-charges end replies. Although there 
are evidently questions of fact here, v;e do not feel * 
that a hearing is necessary since resolution cf 
these issues is not necessary to determine the 
cross -motion. 


Em]r Industries, Ir.c. v. Patentee, I nc. t 47C F.2d 
562*"l2c Cir. 1973); Richardson v. Hamilton Int'l 
Coro. , 469 F.2d 1382 (3d Cir. 1972), cert, denied. 

41 U.S.L.W. 3608 (U.S. May 14, 1973). 


Emle Industries, Inc. v. Patentee, Inc., suora, 
* 478 F. 2d at 571. 


Ethical Consideration 4-4. See Doe v. A Coro., 
330 P. Supp. 1352 , 1356 ^S.D.N.Y. 1971), afT^t uer 
curiam , 453 F.2d 1375 (2d Cir. 1972). * 

5 

Ernie Industries, Inc, v. Patentox, Inc ., su nra , 
470 i*.2ci at 571; i *.i err refs on v. Hr.mi lf.cn Int'l 
Coip . , su rra ; E mpire Linotype School, me. v. 
bn x ted S r . -.tew , "j 4 3 t. Supp. G27, 632 (S.D.N.Y. 
r9T>o) ; v. c. Theatre Corn, v . Warner H y or, . Pi c- 
4 turcs, Ir . c. , il3 i‘. Supp. 265, 268, motion to 
rcar<. denied , 125 F. Supp. 233 (S.b.M.Y. l!.'53). 
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6 

Etnlc Industries, Inc. v. Pptentex, Inc., supra, 
478 F. 2d at *TT. — 

7 

Ethical Considerations 4-2 and 4-5. 

• * 

8 . 

Ethical Consideration 4-6. 


We do not consider the propriety of Goldberg's ; 

disclosures to the SEC. 

{ 
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